Section 38.111 Improper Contact with Victim – 3rd Degree Felony 

LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of improper contact with victim if the person, while confined in a correctional facility after being convicted of a felony, namely, [state offense from list in Article 62.01(5), Code of Criminal Procedure], contacts by [letter, telephone, or any other means], [either directly or through a third party], [a victim of the offense or a member of the victim's family], if:

the victim was younger than 17 years of age at the time of the commission of the offense for which the person is confined; 


and
 
the director of the correctional facility has not, before the person makes contact with the victim received written and dated consent to the contact from:

[a parent of the victim]; or 

[a legal guardian of the victim]; or 

[the victim, if the victim is 17 years of age or older at the time of giving the consent]; or
[a member of the victim's family who is 17 years of age or older]; 


and
provided the person with a copy of the consent.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose appropriate definition of correctional facility matching the indictment/information]
“Correctional facility” means a place designated by law for the confinement of a person arrested for, charged with, or convicted of a criminal offense. 

The term includes:

[a municipal or county jail]; or

[a confinement facility operated by the Texas Department of Criminal Justice]; or 

[a confinement facility operated under contract with any division of the Texas Department of Criminal Justice]; or

[a community corrections facility operated by a community supervision and corrections department].

“Felony” means an offense so designated by law or punishable by death or confinement in a penitentiary.

“Member of the family” means anyone related within the third degree of consanguinity or affinity. [Editor’s note: If further elaboration is needed under this definition Chapter 573 of the Government Code should be consulted] 


[Editor’s note: Assign a paragraph number here]

The person confined in a correctional facility may not give the written consent. 


[Editor’s note: Assign a paragraph number here]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor’s note: Assign a paragraph number here]

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Insert this affirmative defensive instruction only if raised by the evidence, and only if requested by a party]

It is an affirmative defense to the offense of improper contact with victim that the contact was:

indirect contact made through an attorney representing the person in custody;  

and
solely for the purpose of representing the person in a criminal proceeding.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.  

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of improper contact with victim, but you further find by a preponderance of the evidence that, at the time of the conduct charged, the contact, if any, was indirect contact made through an attorney representing the defendant, and solely for the purpose of representing the defendant in a criminal proceeding, you will find the defendant not guilty.

