Section 38.12 Barratry and Solicitation of Employment – Class A Misdemeanor
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of barratry and solicitation of professional employment if the person is an [attorney, or chiropractor, or physician, or surgeon, or private investigator licensed to practice in this state or any person licensed, certified, or registered by a health care regulatory agency of this state] who with the intent to obtain professional employment for himself or for another, [sends or knowingly permits to be sent] to an individual who has not sought the person’s [employment, or legal representation, or advice, or care] a written communication that:

[concerns an action for personal injury or wrongful death or otherwise relates to an accident or disaster involving the person to whom the communication is addressed or a relative of that person and that was mailed before the 31st day after the date on which the accident or disaster occurred]; 


or
[concerns a specific matter and relates to legal representation and the person knows or reasonably should know that the person to whom the communication is directed is represented by a lawyer in the matter];


or
[concerns an arrest of or issuance of a summons to the person to whom the communication is addressed or a relative of that person and that was mailed before the 31st day after the date on which the arrest or issuance of the summons occurred];


or
[concerns a lawsuit of any kind, including an action for divorce, in which the person to whom the communication is addressed is a defendant or a relative of that person, unless the lawsuit in which the person is named as a defendant has been on file for more than 31 days before the date on which the communication was mailed];


or
[is sent or permitted to be sent by a person who knows or reasonably should know that the injured person or relative of the injured person has indicated a desire not to be contacted by or receive communications concerning employment];


or

[involves coercion, duress, fraud, overreaching, harassment, intimidation, or undue influence]; 


or
[contains a false, fraudulent, misleading, deceptive, or unfair statement or claim].


[Editor’s note: Assign a paragraph number here]

[Editor’s note: If prosecution is under §38.12(d)(2)(E), insert the following]
A desire not to be contacted is presumed if an accident report reflects that such an indication has been made by an injured person or that person’s relative.


[Editor’s note: Assign a paragraph number here]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor’s note: Assign a paragraph number here]

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

