Section 39.04(a)(2) Improper Sexual Activity with Person in Custody  

LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person who is [an official of a correctional facility, or an employee of a correctional facility, or a person other than an employee who works for compensation at a correctional facility, or a volunteer at a correctional facility, or a peace officer] commits the offense of improper sexual activity with a person in custody if the person intentionally engages in [sexual contact, or sexual intercourse, or deviate sexual intercourse] with an individual in custody.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose appropriate definition of correctional facility, if alleged, and choose definition matching the indictment/information]
“Correctional facility” means a place designated by law for the confinement of a person arrested for, charged with, or convicted of a criminal offense. 

The term includes:

[a municipal or county jail]; or

[a confinement facility operated by the Texas Department of Criminal Justice]; or 

[a confinement facility operated under contract with any division of the Texas Department of Criminal Justice]; or

[a community corrections facility operated by a community supervision and corrections department]; or 

[any public or private residential facility, including an alcohol or other drug treatment facility, that includes construction fixtures designed to physically restrict the movements and activities of juveniles or other individuals held in lawful custody in the facility; and is used for the placement of any juvenile who has been adjudicated as having committed an offense, any non-offender, or any other individual convicted of a criminal offense].

[Editor’s note: Choose definition of custody alleged in the indictment/information]
“Custody” means [the detention, arrest, or confinement of an adult offender or the detention or the commitment of a juvenile offender to a facility operated by or under a contract with the Texas Youth Commission or a facility operated by or under contract with a juvenile board].

[Editor’s note: Choose definition of peace officer if alleged in the indictment/information]
“Peace officer” means a person elected, employed, or appointed as a peace officer under Article 2.12, Code of Criminal Procedure, Section 51.212 o 51.214, Education Code, or other law.

[Editor’s note: Choose definition of type of sexual activity alleged in the indictment/information] 

“Deviate sexual intercourse” means:

[any contact between any part of the genitals of one person and the mouth or anus of another person]; or
[the penetration of the genitals or the anus of another person with an object].

“Sexual contact” means any touching of the [anus, or breast, or any part of the genitals] of another person with intent to arouse or gratify the sexual desire of any person.

“Sexual intercourse” means any penetration of the female sex organ by the male sex organ.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

