Section 42.08.  Abuse of Corpse

Offense Definition

A person commits an offense if the person, without legal authority, knowingly

(1) disinters, disturbs, damages, dissects, in whole or in part, carries away, or treats in an offensive manner a human corpse OR

(2) conceals a human corpse knowing it to be illegally disinterred OR

(3) [sells or buys] a human corpse or in any way traffics in a human corpse OR
(4) transmits or conveys, or procures to be transmitted or conveyed, a human corpse to a place outside the state OR
(5) vandalizes, damages, or treats in an offensive manner the space in which a human corpse has been interred or otherwise permanently laid to rest.

Editor’s Note:  Of the following, use only those definitions or parts of definitions that apply to your case.

Mental State Definition

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

Term Definitions

“Human corpse” includes [any portion of a human corpse or the cremated remains of a human corpse or any portion thereof].

 “Person” means an individual, corporation, or association.

Application Paragraph


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [defendant’s name] did [track information or indictment], you will find the defendant guilty as charged in the [information or indictment].


If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Editor’s Note:  Add the following defense if applicable and only if requested by the defense. 

Defense


It is a defense to prosecution that the defendant 

[as a member or agent of a cemetery organization, removed or damaged anything that had been placed in or on any portion of the organization’s cemetery in violation of the rules of the organization] 

OR 

[removed anything placed in the cemetery in violation of the rules of the cemetery organization or placed in the cemetery by or with the cemetery organization’s consent but that, in the organization’s judgment, had become wrecked, unsightly, or dilapidated.]


“Cemetery” means a place that is used or intended to be used for
interment, and includes a graveyard, burial park, or mausoleum.


“Cemetery organization” means [an unincorporated association of plot owners not operated for profit that is authorized by its articles of association to conduct a
business for cemetery purposes or a corporation, either for profit or not for profit, that is authorized by its articles of incorporation to conduct a business for cemetery purposes].

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant committed the offense of abuse of corpse but you further find, or have a reasonable doubt thereof, that the defendant 

[as a member or agent of a cemetery organization, removed or damaged anything that had been placed in or on any portion of the organization’s cemetery in violation of the rules of the organization] 

OR 

[removed anything placed in the cemetery in violation of the rules of the cemetery organization or placed in the cemetery by or with the cemetery organization’s consent but that, in the organization’s judgment, had become wrecked, unsightly, or dilapidated],

then you will find the defendant not guilty.

Notes

“Cemetery” and “cemetery organization” as defined by Health & Safety Code § 711.001.

“Human corpse” as defined by Tex. Penal Code § 42.08(c).

“Knowledge” as defined by Tex. Penal Code § 6.03(b).

“Person” as defined by Tex. Penal Code § 1.07(a)(38).

