42.01 – DISORDERLY CONDUCT

OFFENSE DEFINITION

EDITOR’S NOTE: Choose language matching the indictment/information.


A person commits the offense of disorderly conduct if the person [intentionally or knowingly] 

uses [abusive or indecent or profane or vulgar] language in a public place, and the language by its very utterance tends to incite an immediate breach of the peace
OR

makes an offensive [gesture or display] in a public place, and the [gesture or display] tends to incite an immediate breach of the peace

OR

creates, by chemical means, a noxious and unreasonable odor in a public place

OR
[abuses or threatens] a person in a public place in an obviously offensive manner

OR
makes unreasonable noise in a public place other than a sport shooting range or [in or near] a private residence that [he or she] has no right to occupy

OR

fights with another in a public place

OR
discharges a firearm in a public place other than a public road or a sport shooting range, 

OR
displays a firearm or other deadly weapon in a public place in a manner calculated to alarm

OR
discharges a firearm [on or across] a public road

OR
exposes [his or her] [anus or genitals] in a public place and is reckless about whether another may be present who will be [offended or alarmed] by [his or her] act

OR
for a [lewd or unlawful] purpose, [he or she] enters on the property of another and looks into a dwelling on the property through any [window or opening] in the dwelling

OR
for a [lewd or unlawful] purpose, while on the premises of a hotel or comparable establishment, looks into a guest room not the person’s own through [a window or an opening] in the room

OR
for a [lewd or unlawful] purpose, while on the premises of a public place, looks into an area such as a [restroom or shower stall or changing room or dressing room] that is designed to provide privacy to a person using the area.


[ADD IF APPROPRIATE] An act is deemed to occur in a public place or near a private residence if it produces its offensive or proscribed consequences in the public place or near a private residence.

[ADD IF APPROPRIATE] A noise is presumed to be unreasonable if the noise exceeds a decibel level of 85 after the person making the noise receives notice from a magistrate or peace officer that the noise is a public nuisance.

The facts giving rise to this presumption must be proven beyond a reasonable doubt.  If such facts are proven beyond a reasonable doubt the jury may find that the element of the offense sought to be presumed exists, but it is not bound to so find.  Even though the jury may find the existence of such element, the State must prove beyond a reasonable doubt each of the other elements of the offense charged.  And, if the jury has a reasonable doubt as to the existence of a fact or facts giving rise to the presumption, the presumption fails and the jury shall not consider the presumption for any purpose.”

TERM DEFINTIONS

EDITOR’S NOTE:  Only give definitions for those terms that are pertinent to the manner and means alleged in your indictment AND tailor them to your case.


“Deadly weapon” means [a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury or anything that in the manner of its use or intended use is capable of causing death or serious bodily injury.]


“Enter” means to intrude [any part of the body or any physical object connected with the body.]
“Firearm” means any device designed, made or adapted to expel a projectile through a barrel by using the energy generated by an explosion or burning substance or any device readily convertible to that use].  [Add if applicable: Firearm does not include a firearm that may have as an integral part, a folding knife blade or other characteristics of weapons made illegal by this chapter and that is an antique or curio firearm manufactured before 1899 or a replica of an antique or curio firearm manufactured before 1899, but only if the replica does not use rim fire or center fire ammunition.]
“Peace officer” means a person elected, employed or appointed as a peace officer under Article 2.12 of the Criminal Procedure Code, Section 51.212 or 51.214 of the Education Code, or other law.  You are instructed that [specify type of officer, i.e. “a police officer”] is a peace officer.

“Public place” means any place to which the public or a substantial group of the public has access, including [streets or highways or the common areas of [schools or hospitals or apartment houses or office buildings or transport facilities or shops.] ]

"Sport shooting range" means a [business establishment or private club or association] that operates an area for the discharge or other use of firearms for silhouette, skeet, trap, black powder, target, self-defense, or similar recreational shooting.

“Unlawful” means criminal or tortious or both and includes what would be criminal or tortious but for a defense not amounting to justification or privilege.

MENTAL STATE DEFINITIONS

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.
APPLICATION OF THE LAW

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [insert date] in [insert county name] County, Texas, the defendant, did 

EDITOR’S NOTE:  Insert verbatim the allegations from the indictment/information, including the mental states, but substitute disjunctive for conjunctive, i.e., “or” not “and.”

, then you will find the defendant guilty of disorderly conduct, as charged in the [indictment or information].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.
DEFENSE TO DISORDERLY CONDUCT UNDER § 42.01(a)(4)


It is a defense to this prosecution for disorderly conduct that the actor had significant provocation for his [abusive or threatening] conduct.


Now, therefore, if you find and believe from the evidence beyond a reasonable doubt that the defendant committed the offense of disorderly conduct as alleged in the [indictment or information] but you further find, or have a reasonable doubt that the defendant had significant provocation for his [abusive or threatening] conduct, to-wit: [describe provocation], then you will find the defendant not guilty.

DEFENSE TO DISORDERLY CONDUCT UNDER § 42.01(a)(7) OR (a)(9)

It is a defense to this prosecution for disorderly conduct that the person who discharged the firearm had a reasonable fear of bodily injury [to the person or to another] by a dangerous wild animal.


“Bodily injury” means physical pain, illness, or any impairment of physical condition.


“Dangerous wild animal” means a lion or a tiger or an ocelot or a cougar or a leopard or a cheetah or a jaguar or a bobcat or a lynx or a serval or a caracal or a hyena or a bear or a coyote or a jackal or a baboon or a chimpanzee or an orangutan or a gorilla or any hybrid of [insert name of animal listed in this subdivision].

Now, therefore, if you find and believe from the evidence beyond a reasonable doubt that the defendant committed the offense of disorderly conduct as alleged in the [indictment or information] but you further find, or have a reasonable doubt that the defendant had a reasonable fear of bodily injury to [ [his or her] person or another] by a dangerous wild animal, to-wit, [insert type of animal], you will find the defendant not guilty.

ANNOTATIONS:

“bodily injury” as defined at TPC 1.07(8)

“dangerous wild animal” as defined at HSC 822.101(4)

“deadly weapon” as defined at TPC 1.07(17)

“enter” as defined at TPC 30.02(b)

“firearm” as defined at TPC 46.01(3)

“peace officer” as defined at TPC 1.07(36)

“public place” as defined at TPC 1.07(40)

“sport shooting range” as defined at Local Gov’t 250.001(a)

“unlawful” as defined at TPC 1.07(48)

