Section 42.092. Cruelty to Non-Livestock Animals (2007)
Offense Definition


A person commits the offense of Cruelty to Non-Livestock Animals if the person [intentionally or knowingly or recklessly]
(1) tortures an animal or in a cruel manner kills or causes serious bodily injury to an animal,  OR
(2) without the owner’s effective consent, kills, administers poison to, or causes serious bodily injury to an animal,  OR
(3) fails unreasonably to provide necessary food, water, care, or shelter for an animal in the person’s custody,  OR
(4) abandons unreasonably an animal in the person’s custody,  OR
(5) transports or confines an animal in a cruel manner,  OR
(6) without the owner’s effective consent, causes bodily injury to an animal,  OR
(7) causes one animal to fight with another animal, if either animal is not a dog, OR
(8) uses a live animal as a lure in dog race training or in dog coursing on a racetrack,  OR
(9) seriously overworks an animal.  OR
and the conduct engaged in by the defendant is not a generally accepted and otherwise lawful

(1) form of conduct occurring solely for the purpose of or in support of fishing, hunting, trapping, wildlife management, wildlife or depredation control, or shooting preserve practices as regulated by state and federal law, or  
(2) animal husbandry or agriculture practice involving livestock animals,
[Ed. note: the following prior convictions raised the offense from a misdemeanor to a state jail felony or from a state jail to a third degree felony, depending on the subsection filed under. The prior convictions are elements of the offense, Calton v. State, 176 S.W.3d 231 (TCA 2005), and should be proven at the guilt stage if they are included in the indictment.]
and the person has been previously convicted [two times under Penal Code section 42.09 (Cruelty to Livestock Animals) OR two times under Penal Code section 42.092 (Cruelty to Non-Livestock Animals) OR one time under Penal Code section 42.092 (Cruelty to Non-Livestock Animals) and one time under Penal Code section 42.09 (Cruelty to Livestock Animals)].

Editor’s Note:  Of the following, use only those definitions or parts of definitions that apply to your case. 
Mental State Definitions


A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.


A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.
A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

Term Definitions

“Abandon” includes abandoning an animal in the person’s custody without making reasonable arrangements for assumption of custody by another person.
“Animal” means a domesticated living creature, including any stray or feral cat or dog, and a wild living creature previously captured. The term does not include an uncaptured wild living creature or a livestock animal.

“Bodily injury” means physical pain, illness, or any impairment of physical condition.

“Cruel manner” includes a manner that causes or permits unjustified or unwarranted pain or suffering.

“Custody” includes responsibility for the health, safety, and welfare of an animal subject to the person’s care and control, regardless of ownership of the animal.

“Depredation” means the loss of or damage to agricultural crops, livestock, poultry, wildlife, or personal property.

“Consent” means assent in fact, whether express or apparent. 

“Effective consent” includes consent by a person legally authorized to act for the owner. Consent is not effective if: 


(a) induced by force, threat, or fraud;  OR

(b) given by a person the actor knows is not legally authorized to act for the owner;   OR

(c) given by a person who by reason of youth, mental disease or defect, or intoxication is known by the actor to be unable to make reasonable decisions;  OR

(d) given solely to detect the commission of an offense.  

“Livestock animal” means 

(a) cattle, sheep, swine, goats, ratites, or poultry commonly raised for human consumption  OR
(b) a horse, pony, mule, donkey, or hinny  OR
(c) native or nonnative hoofstock raised under agriculture practices  OR
(d) native or nonnative fowl commonly raised under agricultural practices.
“Necessary food, water, care, or shelter” includes food, water, care, or shelter provided to the extent required to maintain the animal in a state of good health.

“Non-livestock animal” means a domesticated living creature, including any stray or feral cat or dog, and a wild living creature previously captured. The term does not include an uncaptured wild living creature or a livestock animal.
“Serious bodily injury” means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

“Torture” includes any act that causes unjustifiable pain or suffering.

Application Paragraph


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [defendant’s name] did [track information or indictment, including acts which constitute recklessness, if recklessness alleged, except using the disjunctive, i.e., “or” not “and”], you will find the defendant guilty as charged in the [information or indictment].


If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Editor’s Note:  Add the following defenses if applicable and only if requested by the defense.  Select only those definitions that apply.
Defense


It is a defense to prosecution that the defendant [had a reasonable fear of bodily injury to the defendant or to another person by a dangerous wild animal OR the defendant was engaged in bona fide experimentation for scientific research].

A “dangerous wild animal” for purposes of this defense means [a lion or a tiger or an ocelot or a cougar or a leopard or a cheetah or a jaguar or a bobcat or a lynx or a serval or a caracal or a hyena or a bear or a coyote or a jackal or a baboon or a chimpanzee or an orangutan or a gorilla] or any hybrid of [restate the animal(s)].

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant committed the offense of cruelty to an animal but you further find, or have a reasonable doubt thereof, that the defendant [had a reasonable fear of bodily injury to the defendant or to another person by a dangerous wild animal OR the defendant was engaged in bona fide experimentation for scientific research], then you will find the defendant not guilty.

Defense (applies only to subsections (2) and (6))  

It is a defense to prosecution that [the animal was discovered on the person’s property in the act of or after injuring or killing the person’s livestock animals or damaging the person’s crops and that the person killed or injured the animal at the time of this discovery OR the person killed or injured the animal within the scope of the person’s employment as a public servant or in furtherance of activities or operations associated with electricity transmission or distribution, electricity generation or operations associated with the generation of electricity, or natural gas delivery].
[Ed. note:  PC 1.07(a)(20) and (21) define “electric generating plant” and “electric utility substation” as facilities that serve the public. Since this defense generally references electricity “activities or operations” rather than “plants” or “substations,” it may apply to private facilities as well as public.]

A “public servant” for purposes of this defense means a person elected, selected, appointed, employed, or otherwise designated as one of the following, even if he has not yet qualified for office or assumed his duties: 


(a) an officer, employee or agent of government OR

(b) a juror or grand juror OR

(c) an arbitrator, referee, or other person who is authorized by law or private written agreement to hear or determine a cause or controversy OR

(d) an attorney at law or notary public when participating in the performance of a governmental function OR

(e) a candidate for nomination or election to public office OR

(f) a person who is performing a governmental function under a claim of right although he is not legally qualified to do so.

“Government” for purposes of this defense means the state; a county, municipality, or political subdivision of the state; or any branch or agency of the state, a county, municipality, or political subdivision.


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant committed the offense of cruelty to a non-livestock animal but you further find, or have a reasonable doubt thereof, that [the animal was discovered on the person’s property in the act of or after injuring or killing the person’s livestock animals and that the person killed or injured the animal at the time of this discovery OR the animal was discovered on the person’s property in the act of or after damaging the person’s crops and that the person killed or injured the animal at the time of this discovery OR the person killed or injured the animal within the scope of the person’s employment as a public servant OR the person killed or injured the animal in furtherance of activities or operations associated with electricity transmission or distribution, electricity generation, or operations associated with the generation of electricity OR the person killed or injured the animal in furtherance of activities or operations associated with natural gas delivery], then you will find the defendant not guilty.
Notes

Per PC 2.02, the exceptions listed in PC § 42.092(f) (the hunting, wildlife management and animal husbandry exception), must be negated in the indictment and proven by the State beyond a reasonable doubt.  Note that the definition of this offense is cruelty to non-livestock animals and that the definition of “animal” specifically excludes livestock.  This appears to render the exception in § 49.092(f)(2) (animal husbandry or agriculture practice involving livestock) redundant.
“Abandon,” “cruel manner,” custody,” “livestock animal,” “necessary food, water, or care,” “torture,” and “trip” as defined by PC § 42.09(b).
“Bodily injury” as defined by PC § 1.07(a)(8).

“Consent” as defined by PC § 1.07(a)(11).

“Dangerous wild animal” as defined by Health & Safety Code § 822.101.
“Depredation” as defined by Parks and Wildlife Code § 71.001(10).

“Effective consent” as defined by PC § 1.07(a)(19).

“Government” as defined by PC § 1.07(a)(24).

“Intent,” “knowledge,” and “reckless” as defined by PC § 6.03(a), (b), and (c).

“Livestock animal” as defined by PC 49.09((b)(5).

“Non-livestock animal” as defined by PC § 49.092(a)(2).

 “Public servant” as defined by PC § 1.07(a)(41).

“Serious bodily injury” as defined by PC § 1.07(a)(46).

