Article 42.12(3g) Affirmative Finding – Deadly Weapon
[Editor’s note: The Court of Criminal Appeals held two things in Hill v. State, 913 S.W.2d 581 (Tex.Crim.App. 1996).  First, to obtain an affirmative finding of a deadly weapon, the State is required to prove that issue beyond a reasonable doubt.  See Hill, 913 S.W.2d at 583.  Second, the Court held it was better practice to submit the issue of a deadly weapon at guilt/innocence, noting that article 37.07 CCP implicitly requires such.  Also, if the defendant is convicted under the law of parties and not as the primary actor, the jury must specifically find that the defendant either personally used a deadly weapon or knew that a deadly weapon would be used or exhibited.  See Barnes v. State, 56 S.W.3d 221, 240 (Tex.App. – Fort Worth 2001, pet. ref’d);  Enlow v. State, 46 S.W.3d 340, 344 (Tex.App. – Texarkana 2001, pet. ref’d); Tate v. State, 939 S.W.2d 738, 753 (Tex.App. – Houston [14th Dist.] 1997, pet. ref'd); Pritchett v. State, 874 S.W.2d 168, 172 (Tex.App. – Houston [14th Dist.] 1994, pet. ref'd).  Additionally, the simplest way of making a deadly-weapon finding appears to be by way of a special issue.  Such procedure is authorized.  See Davis v. State, 897 S.W.2d 791, 793 (Tex.Crim.App. 1995). Thus, this instruction, along with a special issue, is suggested for use at guilt/innocence.  Use such definitions as are appropriate to the deadly-weapon issue in each individual case.  Insert after main application paragraph.  A verdict form including the deadly-weapon special issue is provided]

You are instructed that if you find the defendant guilty you will also answer a special issue concerning a deadly weapon.
“Deadly Weapon” means a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury, or anything that in the manner of its use or intended use is capable of causing death or serious bodily injury.

“Firearm” means a device designed, made, or adapted to expel a projectile through a barrel by using energy generated by an explosion or burning substance or any device readily converted to that use.  A firearm does not include a firearm that may have as an integral part, a folding knife blade or other characteristics of illegal weapons and that is an antique or curio firearm manufactured before 1999, or a replica of an antique or curio firearm manufactured before 1899, but only if the replica does not use rim fire or center fire ammunition.

“Serious bodily injury” means injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

“Bodily injury” means physical pain, illness or any impairment of physical condition.

Now, if you have found the defendant guilty and you further find beyond a reasonable doubt that the defendant [used or exhibited] a deadly weapon, namely, [state deadly weapon] [during the commission of the offense or during immediate flight therefrom], [Editor’s note: Add the following if the evidence supports the defendant’s guilt as a party, and the jury has been instructed on the law of parties; otherwise resume after italicized entry immediately following] [or if you believe beyond a reasonable doubt that the defendant was a party to the offense and knew that a deadly weapon, namely: {state deadly weapon} would be used or exhibited during the commission of the offense or during immediate flight therefrom], you will answer the following special issue “Yes,” and so state in your verdict, but if you do not so find, or if you have a reasonable doubt thereof, you will answer the following special issue “No,” and so state in your verdict.


VERDICT
We, the jury, find the defendant "Guilty" of the offense of [state offense].

SPECIAL ISSUE
Do you the Jury find from the evidence beyond a reasonable doubt that the defendant [used or exhibited] a deadly weapon [state deadly weapon][during the commission of the offense or during immediate flight therefrom], [Editor’s note: Add the following if the evidence supports the defendant’s guilt as a party, and the jury has been instructed on the law of parties] or that the defendant was a party to the offense and knew that a deadly weapon, namely, [state deadly weapon] would be [used or exhibited][during the commission of the offense or during immediate flight therefrom]?

Answer “Yes” or “No”:                     

Foreperson of the Jury

