43.23 – OBSCENITY
OFFENSE DEFINITION

EDITOR’S NOTE: Choose language matching the indictment/information
A person commits the offense of obscenity if, knowing its content and character, he [wholesale promotes or possesses with intent to wholesale promote] any [obscene material or obscene device]; 

OR

[promotes or possesses with intent to promote any obscene material or obscene device]
OR

[produces, or presents, or directs an obscene performance or participates in a portion of a performance that is obscene or that contributes to the performance’s obscenity].

PRESUMPTIONS

ADD ONLY IF APPROPRIATE:

OPTION NO. 1: Presumption regarding knowing of content and character of obscene material or device (See TPC 2.05 on presumptions). EDITOR’S NOTE: This presumption has been held unconstitutional.  See Davis v. State, 658 S.W.2d 572, 578 (Tex. Crim. App. 1983).  But application of  §2.05 and whether it would save the constitutionality of the presumption, if properly applied, was not considered.  If you do instruct on the presumption, then the following instructions must also be given:

A person who promotes or wholesale promotes obscene material or an obscene device or possesses the same with intent to promote or wholesale promote it in the course of his business is presumed to do so with knowledge of its content and character. 

The facts giving rise to this presumption must be proven beyond a reasonable doubt.  If such facts are proven beyond a reasonable doubt the jury may find that the element of the offense sought to be presumed exists, but it is not bound to so find.  Even though the jury may find the existence of such element, the State must prove beyond a reasonable doubt each of the other elements of the offense charged.  And, if the jury has a reasonable doubt as to the existence of a fact or facts giving rise to the presumption, the presumption fails and the jury shall not consider the presumption for any purpose.”

ADD ONLY IF APPROPRIATE:

OPTION NO. 2: Presumption regarding intent to promote obscene device or article (See TPC 2.05).

A person who possesses six or more obscene devices or identical or similar obscene articles is presumed to possess them with intent to promote the same.

The facts giving rise to this presumption must be proven beyond a reasonable doubt.  If such facts are proven beyond a reasonable doubt the jury may find that the element of the offense sought to be presumed exists, but it is not bound to so find.  Even though the jury may find the existence of such element, the State must prove beyond a reasonable doubt each of the other elements of the offense charged.  And, if the jury has a reasonable doubt as to the existence of a fact or facts giving rise to the presumption, the presumption fails and the jury shall not consider the presumption for any purpose.”

TERM DEFINITIONS

EDITOR’S NOTE:  Only give definitions for those terms that are pertinent to the manner and means alleged in your indictment AND tailor them to your case.
“Obscene” means material or a performance that 

(A) the average person, applying contemporary community standards, would find that taken as a whole appeals to the prurient interest in sex; and 

(B) depicts or describes: 

(1) patently offensive representations or descriptions of ultimate sexual acts, normal or perverted, actual or simulated, including sexual intercourse, sodomy, and sexual bestiality; or 

(2) patently offensive representations or descriptions of masturbation, excretory functions, sadism, masochism, lewd exhibition of the genitals, the male or female genitals in a state of sexual stimulation or arousal, covered male genitals in a discernibly turgid state or a device designed and marketed as useful primarily for stimulation of the human genital organs; 

(C) and taken as a whole, lacks serious literary, artistic, political, and scientific value.

“Material” means anything tangible that is capable of being used or adapted to arouse interest, whether through the medium of reading, observation, sound, or in any other manner, but does not include an actual three dimensional obscene device.

“Performance” means a play, motion picture, dance, or other exhibition performed before an audience.

“Patently offensive” means so offensive on its face as to affront current community standards of decency.

“Promote” means to manufacture, issue, sell, give, provide, lend, mail, deliver, transfer, transmit, publish, distribute, circulate, disseminate, present, exhibit, or advertise, or to offer or agree to do the same.

“Wholesale promote” means to manufacture, issue, sell, provide, mail, deliver, transfer, transmit, publish, distribute, circulate, disseminate, or to offer or agree to do the same for purpose of resale.

“Obscene device” means a device including a dildo or artificial vagina, designed or marketed as useful primarily for the stimulation of human genital organs.

MENTAL STATE DEFINITIONS

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

APPLICATION OF THE LAW

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [insert date] in [insert county name] County, Texas, the defendant, did 

EDITOR’S NOTE:  Insert verbatim the allegations from the indictment/information, including the mental states, but substitute disjunctive for conjunctive, i.e., “or” not “and.”

, then you will find the defendant guilty of obscenity as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

AFFIRMATIVE DEFENSE

It is an affirmative defense to the offense of obscenity that the person who [possesses or promotes]  [material or a device] proscribed by the law concerning obscenity does so for a bona fide [medical, or psychiatric, or judicial, or legislative, or law enforcement] purpose.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence. 

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, committed the offense of obscenity, but you further find by a preponderance of the evidence that the defendant [possessed or promoted]  [material or a device] proscribed by the law concerning obscenity, if he did, for a bona fide [medical, or psychiatric, or judicial, or legislative, or law enforcement] purpose, you will find the defendant not guilty.

ANNOTATIONS:

All definitions taken from in TPC 43.21(a)

