Section 43.25 Sexual Performance by a Child
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of sexual performance by a child if, knowing the character and content thereof, he [employs, or authorizes, or induces] a child younger than 18 years of age to engage in [sexual conduct or a sexual performance];  


or  

A [parent or legal guardian or custodian] of a child younger than 18 years of age commits the offense of sexual performance by a child if he consents to the participation by the child in a sexual performance;


or 

A person commits the offense of sexual performance by a child if, knowing the character and content of the material, he [produces, or directs, or promotes a performance] that includes sexual conduct by a child younger than 18 years of age.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Sexual performance” means any performance or part thereof that includes sexual conduct by a child younger than 18 years of age.

“Sexual conduct” means [actual or simulated] [sexual intercourse, or deviate sexual intercourse, or sexual bestiality, or masturbation, or sado‑masochistic abuse, or lewd exhibition] of [the genitals, or the anus, or any portion of the female breast below the top of the areola].

“Performance” means any [play, or motion picture, or photograph, or dance, or 
visual representation] that can be exhibited before an audience of one or more persons.

“Produce” with respect to a sexual performance includes any conduct that directly contributes to the [creation or manufacture] of the sexual performance.

“Promote” means to [procure, or manufacture, or issue, or sell, or give, or provide, or lend, or mail, or deliver, or transfer, or transmit, or publish, or distribute, or  circulate, or disseminate, or present, or exhibit, or advertise] or [to offer or agree to][procure, or manufacture, or issue, or sell, or give, or provide, or lend, or mail, or deliver, or transfer, or transmit, or publish, or distribute, or  circulate, or disseminate, or present, or exhibit, or advertise].

“Simulated” means the explicit depiction of sexual conduct that creates the appearance of actual sexual conduct and during which a person engaging in the conduct exhibits any uncovered portion of the [breasts, or genitals, or buttocks].

“Sexual intercourse” means any penetration of the female sex organ by the male sex organ.

“Deviate sexual intercourse” means any contact between the genitals of one person and the [mouth or anus] of another person.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert this affirmative defensive instruction only if raised by the evidence, and only if requested by a party. ]

It is an affirmative defense to the offense of sexual performance by a child that:

[the defendant, in good faith, reasonably believed that the child who engaged in the sexual conduct was 18 years of age or older]; or 

[the defendant was the spouse of the child at the time of the offense]; or
[the conduct was for a bona fide educational, or medical, or psychological, or psychiatric, or judicial, or law enforcement, or legislative purpose]; or
[the defendant is not more than two years older than the child].

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.  

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of sexual performance by a child, but you further find by a preponderance of the evidence that the defendant: 

[in good faith, reasonably believed that the child who engaged in the sexual conduct was 18 years of age or older]; or 

[was the spouse of the child at the time of the offense]; or
[the conduct of the defendant, if there was such, was for a bona fide educational, or medical, or psychological, or psychiatric, or judicial, or law enforcement, or legislative purpose]; or
[is not more than two years older than the child];

you will find the defendant not guilty.

