Section 46.035(b).  Unlawful Carrying of Handgun by License Holder (carrying on prohibited premises) (2007)
Offense Definition

A license holder commits an offense if the license holder [intentionally or knowingly or recklessly] carries a handgun under the authority of Subchapter H, Chapter 411, Government Code, regardless of whether the handgun is concealed, on or about the license holder’s person: 
[1] on the premises of a business that has a permit or license issued under Chapter 25, 28, 32, 69, or 74, Alcoholic Beverage Code, if the business derives 51 percent or more of its income from the sale or service of alcoholic beverages for on-premises consumption, as determined by the Texas Alcoholic Beverage Commission under Section 104.06, Alcoholic Beverage Code. 
OR

[2] on the premises where a high school, collegiate, or professional sporting event or interscholastic event is taking place, unless the license holder is a participant in the event and a handgun is used in the event.
OR

[3] on the premises of a correctional facility. 
OR

[4] on the premises of (a hospital licensed under Chapter 241, Health and Safety Code, or a nursing home licensed under Chapter 242, Health and Safety Code), unless the license holder has written authorization of the (hospital or nursing home) administration. OR

[5] in an amusement park.
OR

[6] on the premises of a church, synagogue, or other established place of religious worship.
Editor’s Note:  Of the following, use only those definitions or parts of definitions that apply to your case.

Mental State Definitions 
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result. 
A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor’s standpoint.
Term Definitions
Editor’s Note: use definition of “amusement park” or “premises,” not both:

“Amusement park” means a permanent indoor or outdoor facility or park where amusement rides are available for use by the public that is located in a county with a population of more than one million, encompasses at least 75 acres in surface area, is enclosed with access only through controlled entries, is open for operation more than 120 days in each calendar year, and has security guards on the premises at all times. The term does not include any public or private driveway, street, sidewalk or walkway, parking lot, parking garage, or other parking area.
“Handgun” means any firearm that is designed, made, or adapted to be fired with one hand.

“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.

“License holder” means a person licensed to carry a handgun under Subchapter H, Chapter 411, Government Code.
“Person” means an individual, corporation, or association.

“Premises” means a building or a portion of a building. The term does not include any public or private driveway, street, sidewalk or walkway, parking lot, parking garage, or other parking area.
Application Paragraph


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [defendant’s name], a license holder, did [track information or indictment, but substitute disjunctive for conjunctive, i.e., “or” not “and”], you will find the defendant guilty as charged in the [information or indictment].


If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Defense #1
Editor’s Note: This defense applies only to subsections (b)(1), (b)(2), (b)(4) – (6) above. Include the following defense only if raised by the evidence and requested by defendant. 


It is a defense to the offense of unlawful carrying of a handgun by license holder if the actor, at the time of the commission of the offense, was [an active judicial officer OR a bailiff designated by an active judicial officer and engaged in escorting the officer OR a judge or justice of a federal court OR a district attorney OR an assistant district attorney OR a criminal district attorney OR an assistant criminal district attorney OR a county attorney OR an assistant county attorney].

“Active judicial officer” means a person serving as 

a judge or justice of [the supreme court or the court of criminal appeals or a court of appeals or a district court or a criminal district court or a constitutional county court or a statutory county court or a justice court or a municipal court.] or 

a federal judge who is a resident of this state. 


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of unlawful carrying of a handgun by license holder, but you further find, or have a reasonable doubt thereof, that the defendant, at the time of the offense, was [an active judicial officer OR a bailiff designated by an active judicial officer and engaged in escorting the officer OR a judge or justice of a federal court OR a district attorney OR an assistant district attorney OR a criminal district attorney OR an assistant criminal district attorney OR a county attorney OR an assistant county attorney], then you will find the defendant not guilty.

Defense #2
Editor’s Note: This defense applies only to subsection (b)(3) above because HB1889 and HB2300 conflict about whether (b)(3) applies to judicial officers.  Since HB2300 is the later in time, it controls. As a result, judicial officers may not carry a concealed weapon in a correctional facility (but their bailiffs can). Include the following defense only if raised by the evidence and requested by defendant. 


It is a defense to the offense of unlawful carrying of a handgun by license holder if the actor, at the time of the commission of the offense, was [a bailiff designated by an active judicial officer and engaged in escorting the officer OR a judge or justice of a federal court OR a district attorney OR an assistant district attorney OR a criminal district attorney OR an assistant criminal district attorney OR a county attorney OR an assistant county attorney].

“Active judicial officer” means a person serving as 

a judge or justice of [the supreme court or the court of criminal appeals or a court of appeals or a district court or a criminal district court or a constitutional county court or a statutory county court or a justice court or a municipal court.] or 

a federal judge who is a resident of this state. 


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of unlawful carrying of a handgun by license holder, but you further find, or have a reasonable doubt thereof, that the defendant, at the time of the offense, was [a bailiff designated by an active judicial officer and engaged in escorting the officer OR a judge or justice of a federal court OR a district attorney OR an assistant district attorney OR a criminal district attorney OR an assistant criminal district attorney OR a county attorney OR an assistant county attorney], then you will find the defendant not guilty.

Defense #3
Editor’s Note: Applies only to subsection (1). Include the following defense only if the defense was raised by the evidence and the instruction is requested by defendant. Although the statute does not label this explicitly as a “defense,” it is treated as a defense under PC § 2.03(e).


It is a defense to the offense of unlawful carrying of a handgun by license holder if the actor, at the time of the offense, is part of a historical reenactment performed in compliance with the rules of the Texas Alcoholic Beverage Commission.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of unlawful carrying of a handgun by license holder, but you further find, or have a reasonable doubt thereof, that the defendant, at the time of the offense, was part of a historical reenactment performed in compliance with the rules of the Texas Alcoholic Beverage Commission, then you will find the defendant not guilty.
Defense #4
Editor’s Note: Applies only to subsections (4), (5) and (6) above. Include the following defense only if the defense was raised by the evidence and the instruction is requested by defendant. Although the statute does not label this explicitly as a “defense,” it is treated as a defense under PC § 2.03(e).


It is a defense to the offense of unlawful carrying of a handgun by license holder if the actor was not given effective notice under Section 30.06, Penal Code.
A person receives notice under Section 30.06, Penal Code, if the owner of the property or someone with apparent authority to act for the owner provides notice to the person by oral or written communication.  
“Written communication” means 
(A) a card or other document on which is written language identical to the following: ‘Pursuant to Section 30.06, Penal Code (trespass by holder of license to carry a concealed handgun), a person licensed under Subchapter H, Chapter 411, Government Code (concealed handgun law), may not enter this property with a concealed handgun’ or

(B) a sign posted on the property that (i) includes the language described by Paragraph (A) in both English and Spanish; (ii) appears in contrasting colors with block letters at least one inch in height; and (iii) is displayed in a conspicuous manner clearly visible to the public.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of unlawful carrying of a handgun by license holder, but you further find, or have a reasonable doubt thereof, that the defendant, at the time of the offense, was not given effective notice under Section 30.06, Penal Code, then you will find the defendant not guilty.

Notes

When relying on a “reckless” mental state, you must sufficiently allege the acts relied upon to constitute recklessness with reasonable certainty. Tex. Code Crim. Proc. Ann. art. 21.15.
The “historical reenactment” defense in subsection (1) anticipates rules adopted by the Texas Alcoholic Beverage Commission pursuant to Tex. Alco. Bev. Code §§ 11.61(i) and 61.71(i).

“Active judicial officer” as defined by Gov’t Code § 411.201.

“Amusement park” as defined by Tex. Penal Code § 46.035(f)(1).
“Handgun” as defined by Tex. Penal Code § 46.01(5).
“Individual” as defined by Tex. Penal Code § 1.07(a)(26).

“Intentionally” as defined by Tex. Penal Code § 6.03(a).

“Knowingly” as defined by Tex. Penal Code § 6.03(b).

“License holder” as defined by Tex. Penal Code § 46.035(f)(2).

“Notice” as defined by Tex. Penal Code § 30.06.

“Person” as defined by Tex. Penal Code § 1.07(a)(38).

“Premises” as defined by Tex. Penal Code § 46.035(f)(3).
“Recklessly” as defined by Tex. Penal Code § 6.03(c).
“Written communication” as defined by Tex. Penal Code § 30.06
