Section 46.05. Prohibited Weapons
Offense Definition
A person commits the offense of [possessing or manufacturing or transporting or repairing or selling] a prohibited weapon if he intentionally or knowingly [possesses or manufactures or transports or repairs or sells] 

[an explosive weapon 
or a machine gun 
or a short‑barrel firearm 
or a firearm silencer 
or a switchblade knife 
or knuckles 
or armor‑piercing ammunition 
or a chemical dispensing device 
or a zip gun].

Mental State Definitions

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result. 

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

Term Definitions

Editor’s note: Choose definitions appropriate to the allegations in the indictment/information.
“Explosive weapon” means any explosive or incendiary bomb, grenade, rocket, or mine, that is designed, made, or adapted for the purpose of inflicting serious bodily injury, death, or substantial property damage, or for the principal purpose of causing such a loud report as to cause undue public alarm or terror, and includes a device designed, made, or adapted for delivery or shooting an explosive weapon.

“Firearm silencer” means any device designed, made, or adapted to muffle the report of a firearm.

“Knuckles’ means any instrument that consists of finger rings or guards made of a hard substance and that is designed, made, or adapted for the purpose of inflicting serious bodily injury or death by striking a person with a fist enclosed in the knuckles.

“Machine gun” means any firearm that is capable of shooting more than two shots automatically, without manual reloading, by a single function of the trigger.

“Short‑barrel firearm” means a rifle with a barrel length of less than 16 inches or a shotgun with a barrel length of less than 18 inches, or any weapon made from a shotgun or rifle if, as altered, it has an overall length of less than 26 inches.

“Switchblade knife” means any knife that has a blade that folds, closes, or retracts into the handle or sheath, and that:

(A) opens automatically by pressure applied to a button or other device located on the handle; or

(B) opens or releases a blade from the handle or sheath by the force of gravity or by the application of centrifugal force.

“Armor‑piercing ammunition” means handgun ammunition that is designed primarily for the purpose of penetrating metal or body armor and to be used principally in pistols and revolvers.

“Chemical dispensing device” means a device, other than a small chemical dispenser sold commercially for personal protection, that is designed, made, or adapted for the purpose of dispensing a substance capable of causing an adverse psychological or physiological effect on a human being.

“Zip gun” means a device or combination of devices that was not originally a firearm and is adapted to expel a projectile through a smooth‑bore or rifled‑bore barrel by using the energy generated by an explosion or burning substance.

“Possession” means actual care, custody, control, or management.

Application Paragraph
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [defendant’s name], did [track information or indictment], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Defense 1

(incidental to performance of official duty)
Editor’s note: Insert this defensive instruction only if raised by the evidence and requested by defendant.
It is a defense to the offense of [possessing or manufacturing or transporting or repairing or selling] a prohibited weapon if the actor's conduct was incidental to the performance of official duty by [the armed forces or the national guard, or a governmental law enforcement agency, or a correctional facility]. 

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of [possessing, or manufacturing, or transporting, or repairing, or selling] a prohibited weapon, but you further find, or have a reasonable doubt thereof, that the defendant’s conduct, if it occurred, was incidental to the performance of official duty by [the armed forces or the national guard or a governmental law enforcement agency or a correctional facility], then you will find the defendant not guilty. 

Defense 2

(National Firearms Act)
Editor’s note: Insert this defensive instruction only if raised by the evidence and requested by defendant.
It is a defense to the offense of [possessing or manufacturing or transporting or repairing or selling] a prohibited weapon if the actor's possession was pursuant to registration pursuant to the National Firearms Act, as amended.

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of [possessing or manufacturing or transporting or repairing or selling] a prohibited weapon, but you further find, or have a reasonable doubt thereof, that the defendant’s possession, if it occurred, was pursuant to registration pursuant to the National Firearms Act, as amended, then you will find the defendant not guilty.
Affirmative Defense
Editor’s note: Insert this affirmative defensive instruction only if raised by the evidence and requested by defendant.
It is an affirmative defense to the offense of [possessing or manufacturing or transporting or repairing or selling] a prohibited weapon that the actor's conduct was incidental to dealing with 
[a switchblade knife or spring-blade knife or short‑barrel firearm] solely as an antique or curio.

OR
armor‑piercing ammunition solely for the purpose of making the ammunition available to [the armed forces or the national guard or a governmental law enforcement agency or a correctional facility].

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.
Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of [possessing or manufacturing or transporting or repairing or selling] a prohibited weapon, but you further find by a preponderance of the evidence that the defendant’s conduct, if it occurred, was incidental to dealing with 
[a switchblade knife or spring-blade knife or short‑barrel firearm] solely as an antique or curio.

OR
armor‑piercing ammunition solely for the purpose of making the ammunition available to [the armed forces or the national guard or a governmental law enforcement agency or a correctional facility],
you will find the defendant not guilty.

Defense 3

(chemical dispensing device)
Editor’s note: Insert this defensive instruction only if raised by the evidence and requested by defendant.
It is a defense to the offense of possession of a chemical dispensing device that the actor is a security officer and has received training on the use of the chemical dispensing device by a training program that is 

provided by the Commission on Law Enforcement Officer Standards and Education.
or

approved for the purposes described by this subsection by the Texas Private Security Board of the Department of Public Safety.
“Actor” means a person whose criminal responsibility is in issue in a criminal action.


“Security officer” means a commissioned security officer as defined by Section 1702.002, Occupations Code, or a noncommissioned security officer registered under Section 1702.221, Occupations Code.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [defendant’s name], committed the offense of [possessing or manufacturing or transporting or repairing or selling] a prohibited weapon, but you further find, or have a reasonable doubt thereof, that the defendant is a security officer and has received training on the use of the chemical dispensing device by a training program that is 

provided by the Commission on Law Enforcement Officer Standards and Education 

or

approved for the purposes described by this subsection by the Texas Private Security Board of the Department of Public Safety,

you will find the defendant not guilty.
Notes

“Actor” as defined by Penal Code § 1.07(a)(2).

“Armor-piercing ammunition” as defined by Penal Code § 46.01(12).

“Chemical dispensing device” as defined by Penal Code § 46.01(14).

“Explosive weapon” as defined by Penal Code § 46.01(2).

“Firearm silencer” as defined by Penal Code § 46.01(4).

“Knuckles” as defined by Penal Code § 46.01(8).

“Machine gun” as defined by Penal Code § 46.01(9).

“Possession” as defined by Penal Code § 1.07(a)(39).

“Security officer” as defined by Penal Code § 46.05(g).

“Short-barrel firearm” as defined by Penal Code § 46.01(10).

“Switchblade knife” as defined by Penal Code § 46.01(11).

“Zip gun” as defined by Penal Code § 46.01(16).

