Section 47.06 Possession of Gambling Device, Equipment, or Paraphernalia
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of possession of [a gambling device or gambling equipment] if, with the intent to further gambling, he knowingly [owns, or manufactures, or transfers, or possesses] [any gambling device that he knows is designed for gambling purposes or any equipment that he knows is designed as a subassembly or essential part of a gambling device]; 


or 
A person commits the offense of possession of altered gambling equipment if, with the intent to further gambling, he knowingly [owns, or manufactures, or transfers commercially, or possesses] [any altered gambling equipment that he knows is designed for gambling purposes or any equipment that he knows is designed as a subassembly or essential part of altered gambling equipment that he knows is designed for gambling purposes];


or 
A person commits the offense of possession of gambling paraphernalia if, with the intent to further gambling, the person knowingly [owns, or manufactures, or transfers commercially, or possesses] gambling paraphernalia.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Gambling” means:

[making a bet on the partial or final result of a game or contest or on the performance of a participant in a game or contest]; or 
[making a bet on the result of any political nomination, appointment, or election or on the degree of success of any nominee, appointee, or candidate]; or
[playing and betting for money or other thing of value at any game played with cards, dice, balls, or any other gambling device].

“Gambling device” means any electronic, electro-mechanical, or mechanical contrivance not excluded under Paragraph (B) that for a consideration affords the player an opportunity to obtain anything of value, the award of which is determined solely or partially by chance, even though accompanied by some skill, whether or not the prize is automatically paid by the contrivance. The term:

(A) includes, but is not limited to, gambling device versions of bingo, keno, blackjack, lottery, roulette, video poker, or similar electronic, electro-mechanical, or mechanical games, or facsimiles thereof, that operate by chance or partially so, that as a result of the play or operation of the game award credits or free games, and that record the number of free games or credits so awarded and the cancellation or removal of the free games or credits; and

(B) does not include any electronic, electro-mechanical, or mechanical contrivance designed, made, and adapted solely for bona fide amusement purposes if the contrivance rewards the player exclusively with noncash merchandise prizes, toys, or novelties, or a representation of value redeemable for those items, that have a wholesale value available from a single play of the game or device of not more than 10 times the amount charged to play the game or device once or $5, whichever is less.

“Altered gambling equipment” means any contrivance that has been altered in some manner, including, but not limited to, shaved dice, loaded dice, magnetic dice, mirror rings, electronic sensors, shaved cards, marked cards, and any other equipment altered or designed to enhance the actor's chances of winning.

“Gambling paraphernalia” means any book, instrument, or apparatus by means of which bets have been or may be recorded or registered; any record, ticket, certificate, bill, slip, token, writing, scratch sheet, or other means of carrying on bookmaking, wagering pools, lotteries, numbers, policy, or similar games.

“Possession” means actual care, custody, control or management.

“Owner” means a person who has title to the property, possession of the property, whether lawful or not, or a greater right to possession of the property than the actor.

“Thing of value” means any benefit, but does not include an unrecorded and immediate right of replay not exchangeable for value.

“Benefit” means anything reasonably regarded as economic gain or advantage.


[Editor’s note: Assign a paragraph number here]
A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert this defensive instruction only if raised by the evidence and only if requested by a party.  Note that this defense applies only to prosecutions under either §47.06(a) or §47.06(c)]
It is a defense to the offense of possession of [a gambling device, or  gambling equipment, or gambling paraphernalia] that the [device, or equipment, or  paraphernalia] [is used for or is intended for use] in gambling that is to occur entirely in a private place, a person involved in the gambling does not receive any economic benefit other than personal winnings, and except for the advantage of skill or luck, the chance of winning is the same for all participants.

“Private place” means a place to which the public does not have access, and excludes, among other places, streets, highways, restaurants, taverns, nightclubs, schools, hospitals, and the common areas of apartment houses, hotels, motels, office buildings, transportation facilities, and shops.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of possession of [a gambling device, or  gambling equipment, or gambling paraphernalia], but you further find, or have a reasonable doubt thereof, that the [device, or equipment, or  paraphernalia] [was used for or was intended for use] in gambling that [was to occur or did occur] entirely in a private place, a person involved in the gambling [does not or did not] receive any economic benefit other than personal winnings, and except for the advantage of skill or luck, the chance of winning [is or was] the same for all participants, then you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert this defensive instruction only if raised by the evidence and only if requested by a party.  Note that this defense applies only to prosecutions under either §47.06(a) or §47.06(c)]
It is a defense to the offense of possession of [a gambling device, or  gambling equipment, or gambling paraphernalia] that the person [owned, or manufactured, or  transferred, or possessed] the [gambling device, or equipment, or paraphernalia] for the sole purpose of shipping it to another jurisdiction where the [possession or use] of the [device, or equipment, or paraphernalia] was legal.  

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of possession of [a gambling device, or  gambling equipment, or gambling paraphernalia], but you further find, or have a reasonable doubt thereof, that the person [owned, or manufactured, or  transferred, or possessed] the [gambling device, or equipment, or paraphernalia] for the sole purpose of shipping it to another jurisdiction where the [possession or use] of the [device, or equipment, or paraphernalia] was legal, then you will find the defendant not guilty.

