Sections 481.112, 481.1121, 481.113, 481.114, 481.119(a) Manufacture, Delivery, and Possession with Intent to Deliver a Controlled Substance (2001)
 [Editor’s note:  Assign a paragraph number here and select the language matching the indictment/information]
A person commits the offense of [manufacture OR delivery of OR possession with intent to deliver] a controlled substance if the person knowingly [manufactures OR  delivers OR possesses with intent to deliver] a controlled substance, namely, [state controlled substance] in an amount of [state amount of controlled substance alleged in indictment/information] by aggregate weight, including any adulterants or dilutants, 

[Editor’s note: Select the enhancement alleged in the indictment/ information, if any]
and the offense was committed in, on, or within 1,000 feet of premises owned, rented, or leased by [an institution of higher learning or a playground].

and the offense was committed in, on, or within 300 feet of the premises of a public or private [youth center or public swimming pool or video arcade facility].

and the offense was committed [on a school bus or in, on, or within 1,000 feet of any real property that is owned, or rented, or leased to a school or school board]. 
[Editor’s note:  Assign a paragraph number here and select the definitions that define terms in the indictment/information, in the selected definitions, or are raised by the evidence]
“Controlled substance” means a substance, namely, [state controlled substance], including any adulterant or dilutant.  The term includes the aggregate weight of any mixture, solution, or other substance containing a controlled substance.

“Adulterant or dilutant” means any material that increases the bulk or quantity of a controlled substance, regardless of its effect on the chemical activity of the controlled substance.

“Deliver” means to transfer, actually or constructively, to another a controlled substance, regardless of whether there is an agency relationship. The term includes offering to sell a controlled substance.

“Delivery” or “drug transaction” means the act of delivering.

“Manufacture” means the production, preparation, propagation, compounding, conversion, or processing of a controlled substance other than marihuana, directly or indirectly by extraction from substances of natural origin, independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis, and includes the packaging or repackaging of the substance or labeling or relabeling of its container.  [Editor’s Note:  Add the following if raised by the evidence.]  However, the term does not include the preparation, compounding, packaging or labeling of a controlled substance by a practitioner as an incident to the practitioner’s administering or dispensing a controlled substance in the course of professional practice; or by a practitioner, or by an authorized agent under the supervision of the practitioner, for or as an incident to research, teaching, or chemical analysis and not for delivery.
“Possession” means actual care, custody, control, or management.

“Production” includes the manufacturing, planting, cultivating, growing, or harvesting of a controlled substance.


“Abuse unit” mean

(A) 
except as provided by Paragraph (B):



(i) a single unit on or in any adulterant, dilutant, or similar carrier medium, including marked or perforated blotter paper, a tablet, gelatin wafer, sugar cube, or stamp, or other medium that contains any amount of a controlled substance listed in Penalty Group 1‑A, if the unit is commonly used in abuse of that substance; or



(ii) each quarter‑inch square section of paper, if the adulterant, dilutant, or carrier medium is paper not marked or perforated into individual abuse units; or


(B) if the controlled substance is in liquid form, 40 micrograms of the controlled substance including any adulterant or dilutant.
[Editor’s note: The following definitions relate to the enhancement paragraph, if any.]


“Minor” means a person who is younger than 18 years of age.

“Institution of higher education” means any public or private technical institute, junior college, senior college or university, medical or dental unit, other agency of higher education as defined by Section 61.003, Education Code.  [Name of institution involved in the case] is an agency of higher education.

“Playground” means any outdoor facility that is not on the premises of a school and that is intended for recreation; is open to the public; and contains three or more separate apparatus intended for the recreation of children, such as slides, swing sets, and teeterboards.

“Premises” means real property and all buildings and appurtenances pertaining to the real property.


“School” means a private or public elementary or secondary school or a child care facility that provides care for more than 12 children under 14 years of age for less than 24 hours a day.

“Video arcade facility” means any facility that is open to the public, including persons who are 17 years of age or younger; is intended primarily for the use of pinball or video machines; and contains at least three pinball or video machines.


“Youth center” means any recreational facility or gymnasium that is intended primarily for use by persons who are 17 years of age or younger and regularly provides athletic, civic, or cultural activities.


[Editor’s note: Assign a paragraph number here]
A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.
[Editor’s note: add the following definition for possession with intent to deliver cases]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

[Editor’s note: In offer-to-sell delivery cases, the following instruction should be placed in the court’s charge if the evidence raises the issue.  Tex. Health & Safety Code § 481.183(a); Tex. Code Crim. Proc. art. 38.17.  Assign a paragraph number here.]
Proof of an offer to sell a controlled substance must be corroborated by a person other than the offeree or by evidence other than a statement of the offeree. 
Therefore, if you do not find that the proof of the offer to sell a controlled substance is corroborated by evidence other than a statement of the offeree, you shall acquit the defendant and say by your verdict, “Not guilty.”

[Editor’s note: In cases where a confidential informant conducted the transaction outside the presence of law enforcement agents, the following instruction is required pursuant to Articles 38.141 and 38.17, Code of Criminal Procedure.  Assign a paragraph number here.

You are instructed that a person may not be convicted of delivery of [name of the controlled substance] on the testimony of a person who is not a licensed peace officer or a special investigator but who is acting covertly on behalf of a law enforcement agency or under the color of law enforcement unless the testimony of the person is corroborated by other evidence tending to connect the defendant with the offense committed, if you find the offense was committed.  The corroborating evidence, if any, is not sufficient if it merely shows the commission of the offense.  

In this case, [name of confidential informant] was not a licensed peace officer or special investigator and was acting covertly on behalf of a law enforcement agency or under the color of law enforcement.  Therefore, if you do not find that the testimony of [name of confidential informant] was corroborated by other evidence tending to connect the defendant with the alleged offense, you shall acquit the defendant and say by your verdict, “Not guilty.”


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert the allegations from the indictment/information], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment OR information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for manufacture, delivery, or possession with intent to deliver a controlled substance
“Controlled substance” as defined by Tex. Health & Safety Code § 481.002(5).

“Adulterant or dilutant” as defined by Tex. Health & Safety Code § 481.002(49).

“Deliver” as defined by Tex. Health & Safety Code § 481.002(8).

“Delivery” as defined by Tex. Health & Safety Code § 481.002(9).

“Manufacture” as defined by Tex. Health & Safety Code § 481.002(25).

“Possession” as defined by Tex. Health & Safety Code § 481.002(38).

“Production” as defined by Tex. Health & Safety Code § 481.002(43).

“Abuse unit” as defined by Tex. Health & Safety Code § 481.002(50).

“Minor” as defined by Tex. Health & Safety Code § 481.134(1).
“Institution of higher learning” as defined by Tex. Health & Safety Code § 481.134(2).

“Playground” as defined by Tex. Health & Safety Code § 481.134(3).

“Premises” as defined by Tex. Health & Safety Code § 481.134(4).

“School” as defined by Tex. Health & Safety Code § 481.134(5); the definition of a day-care center as defined by Tex. Human Resources Code § 42.002 is included in this definition.
“Video arcade” as defined by Tex. Health & Safety Code § 481.134(6).

“Youth center” as defined by Tex. Health & Safety Code § 481.134(7).

With regard to corroboration of an offer to sell pursuant to Tex. Health & Safety Code 481.183(a), at least one court of appeals has held it is sufficient to abstractly set out the instruction without further application to the facts.  Iniguez v. State, 835 S.W.2d 167, 170-71 (Tex.App. – Houston [1st Dist.] 1992, pet. ref’d).  The court did not, however, address the instruction to render a verdict of acquittal if the corroboration requirement is not fulfilled which is required by Article 38.17, Code of Criminal Procedure.
