Sections 481.115, 481.1151, 481.116, 481.117, 481.118, 481.119(b) Possession of a Controlled Substance
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of possession of a controlled substance if the person intentionally or knowingly possesses a controlled substance, namely, [state controlled substance] in an amount of [state amount of controlled substance alleged in indictment/information][Editor’s note: Add the following if applicable] by aggregate weight, including any adulterants or dilutants,

[Editor’s note: Add the following jurisdictional enhancement if alleged in the indictment/information and the prosecution is one under §481.117(b)]

and the offense was committed [on a school bus, or in, or on, or within 1,000 feet of any real property that is owned, or rented, or leased to a school or school board].


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Controlled substance” means a substance, namely, [state controlled substance], including any adulterant or dilutant.  The term includes the aggregate weight of any mixture, solution, or other substance containing a controlled substance.

“Adulterant or dilutant” means any material that increases the bulk or quantity of a controlled substance, regardless of its effect on the chemical activity of the controlled substance.

“Possession” means actual care, custody, control, or management.

“Abuse unit” means:

   (A) except as provided by Paragraph (B):

    (i) a single unit on or in any adulterant, dilutant, or similar carrier medium, including marked or perforated blotter paper, a tablet, gelatin wafer, sugar cube, or stamp, or other medium that contains any amount of a controlled substance listed in Penalty Group 1‑A, if the unit is commonly used in abuse of that substance; or

    (ii) each quarter‑inch square section of paper, if the adulterant, dilutant, or carrier medium is paper not marked or perforated into individual abuse units; or

   (B) if the controlled substance is in liquid form, 40 micrograms of the controlled substance including any adulterant or dilutant.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert this defensive instruction only if raised by the evidence and only if requested by a party.  Note that under the Controlled Substances Act, §481.184(a), the State is not required to negate exemptions or exceptions such that the “prescription exemption” is actually a defense under which the person claiming its benefit has the burden of going forward with the evidence.  Once evidence of the defense is raised, the trial court, if requested, must instruct the jury on the defense and instruct the jury that a reasonable doubt on the issue requires that the defendant be acquitted.  See Wright v. State. 981 S.W.2d 197, 200 (Tex.Crim.App. 1998)(applying prescription defense to a foreign prescription); Threlkeld v. State, 558 S.W.2d 472, 473 (Tex.Crim.App. 1977)]
It is a defense to the offense of possession of a controlled substance that the person obtained the controlled substance directly from or under a valid prescription or order of a practitioner acting in the course of professional practice.  

“Practitioner” means:

   (A) a physician, dentist, veterinarian, podiatrist, scientific investigator, 

or other person licensed, registered, or otherwise permitted to distribute, dispense, analyze, conduct research with respect to, or administer a controlled substance in the course of professional practice or research in this state;

   (B) a pharmacy, hospital, or other institution licensed, registered, or otherwise permitted to distribute, dispense, conduct research with respect to, or administer a controlled substance in the course of professional practice or research in this state; or

   (C) a person practicing in and licensed by another state as a physician, dentist, veterinarian, or podiatrist, having a current Federal Drug Enforcement Administration registration number, who may legally prescribe Schedule II, III, IV, or V controlled substances in that state.

“Prescribe” means the act of a practitioner to authorize a controlled substance to be dispensed to an ultimate user.

“Prescription” means an order by a practitioner to a pharmacist for a controlled substance for a particular patient that specifies:

   (A) the date of issue;

   (B) the name and address of the patient or, if the controlled substance is prescribed for an animal, the species of the animal and the name and address of its owner;

   (C) the name and quantity of the controlled substance prescribed with the quantity shown numerically followed by the number written as a word if the order is written or, if the order is communicated orally or telephonically, with the quantity given by the practitioner and transcribed by the pharmacist numerically;

   (D) directions for the use of the drug;

   (E) the intended use of the drug unless the practitioner determines the furnishing of this information is not in the best interest of the patient; and

   (F) the legibly printed or stamped name, address, Federal Drug Enforcement Administration registration number, and telephone number of the practitioner at the practitioner's usual place of business.

“Ultimate user” means a person who has lawfully obtained and possesses a controlled substance for the person's own use, for the use of a member of the person's household, or for administering to an animal owned by the person or by a member of the person's household.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of possession of a controlled substance, but you further find, or have a reasonable doubt thereof, that the defendant, at the time of the offense, obtained the controlled substance directly from or under a valid prescription or order of a practitioner acting in the course of professional practice, then you will find the defendant not guilty.

