Section 481.120 Delivery of Marihuana
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of delivery of marihuana if the person knowingly or intentionally delivers marihuana in an amount of [state amount of marihuana allegedly delivered in the indictment/information], [Editor’s note: Add if applicable under the indictment/information] and the person [does not receive or receives] remuneration for the marihuana,

[Editor’s note: Add the following jurisdictional enhancement if alleged in the indictment/information and the prosecution is one under §481.120(b)(2)]

and the offense was committed [on a school bus, or in, or on, or within 1,000 feet of any real property that is owned, or rented, or leased to a school or school board]. 


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
 
“Marihuana” means the plant Cannabis sativa L., whether growing or not, the seeds of that plant, and every compound, manufacture, salt, derivative, mixture, or preparation of that plant or its seeds. The term does not include:

   (A) the resin extracted from a part of the plant or a compound, manufacture, salt, derivative, mixture, or preparation of the resin;

   (B) the mature stalks of the plant or fiber produced from the stalks;

   (C) oil or cake made from the seeds of the plant;

   (D) a compound, manufacture, salt, derivative, mixture, or preparation of the mature stalks, fiber, oil, or cake; or

   (E) the sterilized seeds of the plant that are incapable of beginning germination.

“Deliver” means to transfer, actually or constructively, to another marihuana, regardless of whether there is an agency relationship.  The term includes offering to sell marihuana.

[Editor’s note: The definitions of actual delivery, constructive delivery, and delivery by offer-to-sell are taken from Cano v. State, 3 S.W.3d 99, 105-06 (Tex.App. – Corpus Christi 2000, pet. ref’d)]
“Actual delivery” means transfer of real possession and control of the marihuana from one person to another.

“Constructive delivery” means transfer by a person of marihuana either belonging to him or under his control by some other person or means at the direction of the person. 

“Delivery by offer‑to‑sell" means the representation, by word or deed, that the person has marihuana to sell.

“Delivery” or “drug transaction” means the act of delivering.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: In offer-to-sell delivery cases, the following instruction should be placed in the court’s charge if the evidence raises the issue, and the instruction is requested by a party.  It is sufficient to abstractly set out the instruction without further application to the facts.  See Iniguez v. State, 835 S.W.2d 167, 170-71 (Tex.App. – Houston [1st Dist.] 1992, pet. ref’d)]

Proof of an offer to sell marihuana must be corroborated by a person other than the offeree or by evidence other than a statement of the offeree. 


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

