Section 481.123 Delivery, Manufacture, or Possession of Controlled Substance Analogue
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of [delivery, or manufacture, or possession] of a controlled substance analogue if the person knowingly or intentionally [manufactures, or  delivers, or possesses with intent to manufacture or deliver, or possesses] a controlled substance analogue, namely, a substance that, in whole or in part, is intended for human consumption, and is [a substance with a chemical structure substantially similar to the chemical structure of a controlled substance, namely, {state controlled substance alleged in indictment/information}, or a substance specifically designed to produce an effect substantially similar to, or greater than, the effect of a controlled substance, namely, {state controlled substance alleged in indictment/information} in an amount of [state amount of controlled substance analogue alleged in indictment/information] by aggregate weight, including any adulterants or dilutants. 


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Controlled substance analogue” means: 

[a substance with a chemical structure substantially similar to the chemical structure of a controlled substance, namely, {state controlled substance alleged in indictment/information}; or
[a substance specifically designed to produce an effect substantially similar to, or greater than, the effect of a controlled substance, namely, {state controlled substance alleged in indictment/information}].

“Adulterant or dilutant” means any material that increases the bulk or quantity of a controlled substance, regardless of its effect on the chemical activity of the controlled substance.

“Deliver” means to transfer, actually or constructively, to another a controlled substance analogue, regardless of whether there is an agency relationship. The term includes offering to sell a controlled substance analogue.

[Editor’s note: The definitions of actual delivery, constructive delivery, and delivery by offer-to-sell are taken from Cano v. State, 3 S.W.3d 99, 105-06 (Tex.App. – Corpus Christi 2000, pet. ref’d), adapted to a controlled substance analogue]
“Actual delivery” means transfer of real possession and control of the controlled substance analogue from one person to another.

“Constructive delivery” means transfer by a person of a controlled substance analogue either belonging to him or under his control by some other person or means at the direction of the person. 

“Delivery by offer‑to‑sell" means the representation, by word or deed, that the person has a controlled substance analogue to sell.

“Delivery” or “drug transaction” means the act of delivering.

“Human consumption” means the injection, inhalation, ingestion, or application of a substance to or into a human body.

“Manufacture” means the production, preparation, propagation, compounding, conversion, or processing of a controlled substance other than marihuana, directly or indirectly by extraction from substances of natural origin, independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis, and includes the packaging or repackaging of the substance or labeling or relabeling of its container.

“Possession” means actual care, custody, control, or management.

“Production” includes the manufacturing, planting, cultivating, growing, or harvesting of a controlled substance.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: In offer-to-sell delivery cases, the following instruction should be placed in the court’s charge if the evidence raises the issue, and the instruction is requested by a party.  It is sufficient to abstractly set out the instruction without further application to the facts.  See Iniguez v. State, 835 S.W.2d 167, 170-71 (Tex.App. – Houston [1st Dist.] 1992, pet. ref’d)]

Proof of an offer to sell a controlled substance analogue  must be corroborated by a person other than the offeree or by evidence other than a statement of the offeree. 


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

