Section 481.124 Possession or Transport of Certain Chemicals with Intent to Manufacture Controlled Substance
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of [possession or transport] of certain chemicals with intent to manufacture a controlled substance if, with intent to unlawfully manufacture a controlled substance, namely, [state controlled substance alleged in indictment/information] the person [possesses or transports]:

[anhydrous ammonia]; or 

[an immediate precursor]; or
[a chemical substance subject to regulation under Section 481.077 of the Health and Safety Code]. 


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Manufacture” means the production, preparation, propagation, compounding, conversion, or processing of a controlled substance other than marihuana, directly or indirectly by extraction from substances of natural origin, independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis, and includes the packaging or repackaging of the substance or labeling or relabeling of its container.

“Possession” means actual care, custody, control, or management.

“Immediate precursor” means a substance the Commissioner of Public Health (or his designee) finds to be and by rule designates as being:

   (A) a principal compound commonly used or produced primarily for use in the manufacture of a controlled substance;

   (B) a substance that is an immediate chemical intermediary used or likely to be used in the manufacture of a controlled substance; and

   (C) a substance the control of which is necessary to prevent, curtail, or limit the manufacture of a controlled substance.

“Production” includes the manufacturing of a controlled substance.  


[Editor’s note: Assign a paragraph number here]
[Editor’s note: When a statute establishes a presumption with respect to any fact, if there is sufficient evidence of the facts that give rise to the presumption, such as that below, the issue of the existence of the presumed fact must be submitted to the jury, unless the court is satisfied that the evidence, as a whole, clearly precludes a finding beyond a reasonable doubt of the presumed fact.  See Tex. Penal Code Ann. §2.05 (Vernon 1994).  If the existence of the presumed fact is submitted to the jury, the court shall instruct the jury in the terms of the presumption under the provisions of §2.05 of the Penal Code]
An intent to unlawfully manufacture the controlled substance methamphetamine is presumed if the actor possesses or transports:

  (1) anhydrous ammonia in a container or receptacle that is not designed and manufactured to lawfully hold or transport anhydrous ammonia;

  (2) lithium metal removed from a battery and immersed in kerosene, mineral spirits, or similar liquid that prevents or retards hydration; or

  (3) in one container, vehicle, or building, phenylacetic acid, or more than nine grams, three containers packaged for retail sale, or 300 tablets or capsules of a product containing ephedrine or pseudoephedrine, and:

   (A) anhydrous ammonia;

   (B) at least three of the following categories of substances commonly used in the manufacture of methamphetamine:

    (i) lithium or sodium metal or red phosphorus, iodine, or iodine crystals;

    (ii) lye, sulfuric acid, hydrochloric acid, or muriatic acid;

    (iii) an organic solvent, including ethyl ether, alcohol, or acetone;

    (iv) a petroleum distillate, including naphtha, paint thinner, or charcoal lighter fluid; or

    (v) aquarium, rock, or table salt; or

   (C) at least three items of equipment subject to regulation under Section 481.080 of the Health and Safety Code, if the person is not registered under Section 481.063 of the Health and Safety Code.

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

You are instructed with regards to the presumption set forth immediately above that:

(1) the facts giving rise to the presumption must be proven beyond a reasonable doubt;

(2) that even if such facts are proven beyond a reasonable doubt, you may find that the element of the offense sought to be presumed exists, but you are not bound to so find; 

(3) that even though you may find the existence of such element, the State must prove beyond a reasonable doubt each of the other elements of the offense charged; and 

(4) if you have a reasonable doubt as to the existence of a fact or facts giving rise to the presumption, the presumption fails and you shall not consider the presumption for any purpose.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: When a statute establishes a presumption with respect to any fact, if there is sufficient evidence of the facts that give rise to the presumption, such as that below, the issue of the existence of the presumed fact must be submitted to the jury, unless the court is satisfied that the evidence, as a whole, clearly precludes a finding beyond a reasonable doubt of the presumed fact.  See Tex. Penal Code Ann. §2.05 (Vernon 1994).  If the existence of the presumed fact is submitted to the jury, the court shall instruct the jury in the terms of the presumption under the provisions of §2.05 of the Penal Code]
A substance is presumed to be anhydrous ammonia if the substance is in a container or receptacle that is:

  (1) designed and manufactured to lawfully hold or transport anhydrous ammonia; or

  (2) not designed and manufactured to lawfully hold or transport anhydrous ammonia, if:

   (A) a properly administered field test of the substance using a testing device or instrument designed and manufactured for that purpose produces a positive result for anhydrous ammonia; or

   (B) a laboratory test of a water solution of the substance produces a positive result for ammonia.

You are instructed with regards to the presumption set forth immediately above that:

(1) the facts giving rise to the presumption must be proven beyond a reasonable doubt;

(2) that even if such facts are proven beyond a reasonable doubt, you may find that the element of the offense sought to be presumed exists, but you are not bound to so find; 

(3) that even though you may find the existence of such element, the State must prove beyond a reasonable doubt each of the other elements of the offense charged; and 

(4) if you have a reasonable doubt as to the existence of a fact or facts giving rise to the presumption, the presumption fails and you shall not consider the presumption for any purpose.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

