Section 481.125 Delivery of Drug Paraphernalia
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of delivery of drug paraphernalia if the person knowingly or intentionally [delivers, or possesses with intent to deliver, or manufactures with intent to deliver] drug paraphernalia knowing that the person [who receives or who is intended to receive] the drug paraphernalia intends that it be used to [plant, or propagate, or cultivate, or grow, or harvest, or manufacture, or compound, or convert, or produce, or process, or prepare, or test, or analyze, or pack, or repack, or store, or contain, or  conceal a controlled substance, namely, {state controlled substance} in violation of Chapter 481 of the Health and Safety Code, or to inject, or ingest, or inhale, or introduce into the human body a controlled substance, namely, {state controlled substance} in violation of Chapter 481 of the Health and Safety Code],

[Editor’s note: Add the following jurisdictional enhancement if applicable under the allegations of the indictment/information]
and the person is 18 years of age or older, and the person [who receives or who is intended to receive] the drug paraphernalia is younger than 18 years of age and at least three years younger than the actor.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Drug paraphernalia” means equipment, a product, or material that is used or intended for use in planting, propagating, cultivating, growing, harvesting, manufacturing, compounding, converting, producing, processing, preparing, testing, analyzing, packaging, repackaging, storing, containing, or concealing a controlled substance in violation of this chapter or in injecting, ingesting, inhaling, or otherwise introducing into the human body a controlled substance in violation of this chapter. The term includes:

   (A) a kit used or intended for use in planting, propagating, cultivating, growing, or harvesting a species of plant that is a controlled substance or from which a controlled substance may be derived;

   (B) a material, compound, mixture, preparation, or kit used or intended for use in manufacturing, compounding, converting, producing, processing, or preparing a controlled substance;

   (C) an isomerization device used or intended for use in increasing the potency of a species of plant that is a controlled substance;

   (D) testing equipment used or intended for use in identifying or in analyzing the strength, effectiveness, or purity of a controlled substance;

   (E) a scale or balance used or intended for use in weighing or measuring a controlled substance; 

   (F) a dilutant or adulterant, such as quinine hydrochloride, mannitol, inositol, nicotinamide, dextrose, lactose, or absorbent, blotter‑type material, that is used or intended to be used to increase the amount or weight of or to transfer a controlled substance regardless of whether the dilutant or adulterant diminishes the efficacy of the controlled substance;

   (G) a separation gin or sifter used or intended for use in removing twigs and seeds from or in otherwise cleaning or refining marihuana;

   (H) a blender, bowl, container, spoon, or mixing device used or intended for use in compounding a controlled substance;

   (I) a capsule, balloon, envelope, or other container used or intended for use in packaging small quantities of a controlled substance;

   (J) a container or other object used or intended for use in storing or concealing a controlled substance;

   (K) a hypodermic syringe, needle, or other object used or intended for use in parenterally injecting a controlled substance into the human body; and

   (L) an object used or intended for use in ingesting, inhaling, or otherwise introducing marihuana, cocaine, hashish, or hashish oil into the human body, including:

    (i) a metal, wooden, acrylic, glass, stone, plastic, or ceramic pipe with or without a screen, permanent screen, hashish head, or punctured metal bowl;

    (ii) a water pipe;

    (iii) a carburetion tube or device;

    (iv) a smoking or carburetion mask;

    (v) a chamber pipe;

    (vi) a carburetor pipe;

    (vii) an electric pipe;

    (viii) an air‑driven pipe;

    (ix) a chillum;

    (x) a bong; or

    (xi) an ice pipe or chiller.

“Deliver” means to transfer, actually or constructively, to another drug paraphernalia, regardless of whether there is an agency relationship. The term includes offering to sell drug paraphernalia.

[Editor’s note: The definitions of actual delivery, constructive delivery, and delivery by offer-to-sell are taken from Cano v. State, 3 S.W.3d 99, 105-06 (Tex.App. – Corpus Christi 2000, pet. ref’d), adapted for drug paraphernalia]
“Actual delivery” means transfer of real possession and control of the drug paraphernalia from one person to another.

“Constructive delivery” means transfer by a person of drug paraphernalia either belonging to him or under his control by some other person or means at the direction of the person. 

“Delivery by offer‑to‑sell" means the representation, by word or deed, that the person has drug paraphernalia to sell.

“Delivery” or “drug transaction” means the act of delivering.

“Possession” means actual care, custody, control, or management.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: In offer-to-sell delivery cases, the following instruction should be placed in the court’s charge if the evidence raises the issue, and the instruction is requested by a party.  It is sufficient to abstractly set out the instruction without further application to the facts.  See Iniguez v. State, 835 S.W.2d 167, 170-71 (Tex.App. – Houston [1st Dist.] 1992, pet. ref’d)]

Proof of an offer to sell drug paraphernalia must be corroborated by a person other than the offeree or by evidence other than a statement of the offeree. 


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

