Section 481.129 Fraud
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of fraud if the person knowingly:

[distributes as a registrant or dispenser a controlled substance, namely, {state controlled substance from Schedule I or II alleged in indictment/information}, unless the person distributes the controlled substance under an order form as required by Section 481.069 of the Health and Safety Code]; or 

[uses in the course of manufacturing, or prescribing, or distributing a controlled substance, namely, {state controlled substance alleged in indictment/information} a registration number that is fictitious, or revoked, or suspended, or issued to another person]; or 

[issues a prescription bearing a forged or fictitious signature]; or 

[uses a prescription issued to another person to prescribe a controlled substance, namely, {state controlled substance from Schedule II alleged in indictment/information}]; or 

[possesses, or obtains, or attempts to possess or obtain a controlled substance, namely, {state controlled substance alleged in indictment/information}, or an increased quantity of a controlled substance, namely, {state controlled substance alleged in indictment/information}:

by misrepresentation, or fraud, or forgery, or deception, or  subterfuge; or 

through use of a fraudulent prescription form; or
through use of a fraudulent oral or telephonically communicated prescription]; or
[furnishes false or fraudulent material information in or omits material information from an application, or report, or record, or other document required to be kept or filed under Chapter 481 of the Health and Safety Code]; 


OR
A person commits the offense of fraud if the person knowingly or intentionally:

[makes, or distributes, or possesses a punch, or die, or plate, or stone, or  other thing designed to print, or imprint, or reproduce an actual or  simulated trademark, or trade name, or other identifying mark, or imprint, or device of another on a controlled substance or the container or label of a container for a controlled substance, so as to make the controlled substance a counterfeit substance]; or
[manufactures, or delivers, or possesses with intent to deliver a counterfeit substance]; 


OR
A person commits the offense of fraud if the person knowingly or intentionally:

[delivers a prescription or a prescription form for other than a valid medical purpose in the course of professional practice]; or
[possesses a prescription for a controlled substance, namely, {state controlled substance alleged in indictment/information} or a prescription form].


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Counterfeit substance” means a controlled substance that, without authorization, bears or is in a container or has a label that bears an actual or simulated trademark, trade name, or other identifying mark, imprint, number, or device of a manufacturer, distributor, or dispenser other than the person who in fact manufactured, distributed, or dispensed the substance.

“Deliver” means to transfer, actually or constructively, to another a counterfeit substance, regardless of whether there is an agency relationship. The term includes offering to sell a counterfeit substance.

[Editor’s note: The definitions of actual delivery, constructive delivery, and delivery by offer-to-sell are taken from Cano v. State, 3 S.W.3d 99, 105-06 (Tex.App. – Corpus Christi 2000, pet. ref’d), and adapted for a counterfeit substance]
“Actual delivery” means transfer of real possession and control of the counterfeit substance from one person to another.

“Constructive delivery” means transfer by a person of a counterfeit substance either belonging to him or under his control by some other person or means at the direction of the person. 

“Delivery by offer‑to‑sell" means the representation, by word or deed, that the person has a counterfeit substance to sell.

“Delivery” or “drug transaction” means the act of delivering.

“Dispenser” means a practitioner, institutional practitioner, pharmacist, or pharmacy that dispenses a controlled substance.

“Dispense” means the delivery of a controlled substance in the course of professional practice or research, by a practitioner or person acting under the lawful order of a practitioner, to an ultimate user or research subject. The term includes the prescribing, administering, packaging, labeling, or compounding necessary to prepare the substance for delivery.

“Medical purpose” means the use of a controlled substance for relieving or curing a mental or physical disease or infirmity.

“Practitioner” means:

   (A) a physician, dentist, veterinarian, podiatrist, scientific investigator, or other person licensed, registered, or otherwise permitted to distribute, dispense, analyze, conduct research with respect to, or administer a controlled substance in the course of professional practice or research in this state;

   (B) a pharmacy, hospital, or other institution licensed, registered, or otherwise permitted to distribute, dispense, conduct research with respect to, or administer a controlled substance in the course of professional practice or research in this state; or

   (C) a person practicing in and licensed by another state as a physician, dentist, veterinarian, or podiatrist, having a current Federal Drug Enforcement Administration registration number, who may legally prescribe Schedule II, III, IV, or V controlled substances in that state.

“Institutional practitioner” means an intern, resident physician, fellow, or person in an equivalent professional position who:

   (A) is not licensed by the appropriate state professional licensing board;

   (B) is enrolled in a bona fide professional training program in a base hospital or institutional training facility registered by the Federal Drug Enforcement Administration; and 

  (C) is authorized by the base hospital or institutional training facility to administer, dispense, or prescribe controlled substances.

“Pharmacist” means a person licensed by the Texas State Board of Pharmacy to practice pharmacy and who acts as an agent for a pharmacy.

“Pharmacy” means a facility licensed by the Texas State Board of Pharmacy where a prescription for a controlled substance is received or processed in accordance with state or federal law.

“Prescribe” means the act of a practitioner to authorize a controlled substance to be dispensed to an ultimate user.

“Prescription” means an order by a practitioner to a pharmacist for a controlled substance for a particular patient that specifies:

   (A) the date of issue;

   (B) the name and address of the patient or, if the controlled substance is prescribed for an animal, the species of the animal and the name and address of its owner;

   (C) the name and quantity of the controlled substance prescribed with the quantity shown numerically followed by the number written as a word if the order is written or, if the order is communicated orally or telephonically, with the quantity given by the practitioner and transcribed by the pharmacist numerically;

   (D) directions for the use of the drug;

   (E) the intended use of the drug unless the practitioner determines the furnishing of this information is not in the best interest of the patient; and

   (F) the legibly printed or stamped name, address, Federal Drug Enforcement Administration registration number, and telephone number of the practitioner at the practitioner's usual place of business.

“Registrant” means a person who is registered under Section 481.063 of the Health and Safety Code.

“Possession” means actual care, custody, control, or management.

“Ultimate user” means a person who has lawfully obtained and possesses a controlled substance for the person's own use, for the use of a member of the person's household, or for administering to an animal owned by the person or by a member of the person's household.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: In offer-to-sell delivery cases, the following instruction should be placed in the court’s charge if the evidence raises the issue, and the instruction is requested by a party.  It is sufficient to abstractly set out the instruction without further application to the facts.  See Iniguez v. State, 835 S.W.2d 167, 170-71 (Tex.App. – Houston [1st Dist.] 1992, pet. ref’d)]

Proof of an offer to sell a counterfeit substance must be corroborated by a person other than the offeree or by evidence other than a statement of the offeree. 


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert the appropriate selections from this defensive instruction only if raised by the evidence and only if requested by a party.  Note that this defense applies only to a prosecution under §481.129(c)(2)]
It is a defense to the offense of fraud that the [prescription or prescription form] was possessed:

[during the manufacturing or distribution process]; or 

[by a practitioner, or practitioner's agent, or an institutional practitioner for a valid medical purpose during the course of professional practice]; or 

[by a pharmacist or agent of a pharmacy during the professional practice of pharmacy]; or 

[under a practitioner's order made by the practitioner for a valid medical purpose in the course of professional practice]; or
[by an officer or investigator authorized to enforce Chapter 481 of the Health and Safety Code within the scope of the officer's or investigator's official duties].

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of fraud, but you further find, or have a reasonable doubt thereof, that the defendant’s possession of a [prescription or  prescription form], if he did, was:

[during the manufacturing or distribution process]; or 

[by a practitioner, or practitioner's agent, or an institutional practitioner for a valid medical purpose during the course of professional practice]; or 

[by a pharmacist or agent of a pharmacy during the professional practice of pharmacy]; or 

[under a practitioner's order made by the practitioner for a valid medical purpose in the course of professional practice]; or
[by an officer or investigator authorized to enforce Chapter 481 of the Health and Safety Code within the scope of the officer's or investigator's official duties],

then you will find the defendant not guilty.

