Section 483.046 Failure to Retain Prescription
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information.  Under §1.03(b) of the Penal Code, the provisions of Title 1, 2, and 3 apply to offenses defined by other laws, unless the statute defining the offense provides otherwise.  See Aguilar v. State, 22 S.W.3d 463, 470 (Tex.Crim.App. 1999).  Under §6.02(b) of the Penal Code, a section located in Title 2 of the Penal Code, if the definition of an offense does not prescribe a culpable mental state, a culpable mental state is required unless the definition of the offense plainly dispenses with any mental element.  Under §6.02(c) of the Penal Code, if the definition of an offense does not prescribe a culpable mental state, but one is nevertheless required under §6.02(b), intent, knowledge, or recklessness suffices to establish criminal responsibility.  Because the offense of failure to retain a prescription does not plainly dispense with a mental state, one is required.  See Pruett v. State, 685 S.W.2d 411, 413 (Tex.App. – Austin 1985, pet. ref’d)(similar outside of Penal Code “failure-to” offense in which intentional and knowing mental states were sufficient and applied to all elements)]
A pharmacist commits the offense of failure to retain a prescription if the pharmacist intentionally or knowingly delivers a dangerous drug under a prescription and fails to retain the prescription dispensed by the pharmacy for two years after the date of the initial dispensing or the last refilling of the prescription, whichever date is later.  


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Dangerous drug” means a device or a drug that is unsafe for self‑medication and that is not included in Schedules I through V or Penalty Groups 1 through 4 of Chapter 481 (Texas Controlled Substances Act). The term includes a device or a drug that bears or is required to bear the legend:

   (A) "Caution: federal law prohibits dispensing without prescription" or "Rx 

only" or another legend that complies with federal law; or

   (B) "Caution: federal law restricts this drug to use by or on the order of a licensed veterinarian."

“Deliver” means to sell, dispense, give away, or supply in any other manner.

“Dispense” means to prepare, package, compound, or label a dangerous drug in the course of professional practice for delivery under the lawful order of a practitioner to an ultimate user or the user's agent.

“Pharmacist” means a person licensed by the Texas State Board of Pharmacy to practice pharmacy.

“Pharmacy” means a facility where prescription drug or medication orders are received, processed, dispensed, or distributed under this chapter, Chapter 481 of this code, and Subtitle J, Title 3, Occupations Code. The term does not include a narcotic drug treatment program that is regulated by Chapter 466, Health and Safety Code.

“Practitioner” means a person licensed:

   (A) by the Texas State Board of Medical Examiners, State Board of Dental Examiners, Texas State Board of Podiatric Medical Examiners, Texas Optometry Board, or State Board of Veterinary Medical Examiners to prescribe and administer dangerous drugs;

   (B) by another state in a health field in which, under the laws of this state, a licensee may legally prescribe dangerous drugs;

   (C) in Canada or Mexico in a health field in which, under the laws of this state, a licensee may legally prescribe dangerous drugs; or

   (D) an advanced practice nurse or physician assistant to whom a physician has delegated the authority to carry out or sign prescription drug orders under Section 157.052, 157.053, 157.054, 157.0541, or 157.0542, Occupations Code.

“Prescription” means an order from a practitioner, or an agent of the practitioner designated in writing as authorized to communicate prescriptions, or an order made in accordance with Subchapter B, Chapter 157, Occupations Code, or Section 203.353, Occupations Code, to a pharmacist for a dangerous drug to be dispensed that states:

   (A) the date of the order's issue;

   (B) the name and address of the patient;

   (C) if the drug is prescribed for an animal, the species of the animal;

   (D) the name and quantity of the drug prescribed;

   (E) the directions for the use of the drug;

   (F) the intended use of the drug unless the practitioner determines the furnishing of this information is not in the best interest of the patient;

   (G) the name, address, and telephone number of the practitioner at the practitioner's usual place of business, legibly printed or stamped; and

   (H) the name, address, and telephone number of the documented midwife, registered nurse, or physician assistant, legibly printed or stamped, if signed by a documented midwife, registered nurse, or physician assistant.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

