Section 483.051 Using or Revealing Trade Secret
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information.  Under §1.03(b) of the Penal Code, the provisions of Title 1, 2, and 3 apply to offenses defined by other laws, unless the statute defining the offense provides otherwise.  See Aguilar v. State, 22 S.W.3d 463, 470 (Tex.Crim.App. 1999).  Under §6.02(b) of the Penal Code, a section located in Title 2 of the Penal Code, if the definition of an offense does not prescribe a culpable mental state, a culpable mental state is required unless the definition of the offense plainly dispenses with any mental element.  Under §6.02(c) of the Penal Code, if the definition of an offense does not prescribe a culpable mental state, but one is nevertheless required under §6.02(b), intent, knowledge, or recklessness suffices to establish criminal responsibility.  Because the offense of using or revealing a trade secret does not plainly dispense with a mental state, one is required]
A person commits the offense of [using or revealing] a trade secret if the person intentionally or knowingly [uses for the person's advantage or reveals to another person] information relating to dangerous drugs required to be kept under Chapter 483 of the Texas Dangerous Drug Act, if that information concerns a [method or process] subject to protection as a trade secret.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Dangerous drug” means a device or a drug that is unsafe for self‑medication and that is not included in Schedules I through V or Penalty Groups 1 through 4 of Chapter 481 (Texas Controlled Substances Act). The term includes a device or a drug that bears or is required to bear the legend:

   (A) "Caution: federal law prohibits dispensing without prescription" or "Rx 

only" or another legend that complies with federal law; or

   (B) "Caution: federal law restricts this drug to use by or on the order of a licensed veterinarian."

“Person” means an individual, corporation, or association.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert appropriate portions of this defensive instruction only if raised by the evidence and only if requested by a party.  Note that §483.051 of the Health and Safety Code, the section from which this defensive instruction is taken, does not label the section as a defense.  This provision is treated as a defense, however, because under the Texas Dangerous Drug Act, §483.071(a-b), the State is not required to negate exemptions, exceptions, excuses or provisos such that any such exemption, exception, excuse or proviso is actually a defense under which the person claiming its benefit has the burden of going forward with the evidence.  Once evidence of the defense is raised, the trial court, if requested, must instruct the jury on the defense and instruct the jury that a reasonable doubt on the issue requires that the defendant be acquitted.  See Wright v. State. 981 S.W.2d 197, 200 (Tex.Crim.App. 1998)(interpreting similar provision under Controlled Substances Act); Threlkeld v. State, 558 S.W.2d 472, 473 (Tex.Crim.App. 1977)(interpreting similar provision under Controlled Substances Act)]
It is a defense to the offense of [using or revealing] a trade secret that the information was revealed to [an officer or employee of the Texas State Board of Pharmacy or to a court in a judicial proceeding relevant to Chapter 483 of the Texas Dangerous Drug Act].

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of [using or revealing] a trade secret, but you further find, or have a reasonable doubt thereof, that the defendant revealed the information, if he did, to [an officer or employee of the Texas State Board of Pharmacy or to a court in a judicial proceeding relevant to Chapter 483 of the Texas Dangerous Drug Act], then you will find the defendant not guilty.

