Section 485.033 Inhalant Paraphernalia
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits an offense involving inhalant paraphernalia if the person knowingly [uses or possesses with intent to use] inhalant paraphernalia to [inhale, or ingest, or introduce] into the human body an abusable volatile chemical in a manner contrary to directions for [use, or cautions, or warnings] appearing on a label of a container of the chemical, and designed to:

[affect the person's central nervous system]; or 

[create or induce a condition of intoxication, or hallucination, or elation]; or
[change, or distort, or disturb the person's eyesight, or thinking process, or balance, or coordination]; 


OR
A person commits an offense involving inhalant paraphernalia if the person knowingly:

[delivers or sells inhalant paraphernalia]; or 

[possesses inhalant paraphernalia with intent to deliver or sell]; or
[manufactures inhalant paraphernalia with intent to deliver or sell]; 


AND
knows that the person who [receives or is intended to receive] the paraphernalia intends that it be used to [inhale, or ingest, or apply, or use, or introduce] into the human body a volatile chemical in a manner contrary to directions for [use, or cautions, or warnings] appearing on a label of a container of the chemical, and designed to:

[affect the person's central nervous system]; or 

[create or induce a condition of intoxication, or hallucination, or elation]; or
[change, or distort, or disturb the person's eyesight, or thinking process, or balance, or coordination].


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Inhalant paraphernalia” means equipment or materials of any kind that are intended for use in inhaling, ingesting, or otherwise introducing into the human body an abusable volatile chemical. The term includes a tube, balloon, bag, fabric, bottle, or other container used to concentrate or hold in suspension an abusable volatile chemical or vapors of the chemical.

“Abusable volatile chemical” means:

    (A) a chemical, including aerosol paint, that:

    (i) is packaged in a container subject to the labeling requirements concerning precautions against inhalation established under the Federal Hazardous Substances Act (15 U.S.C. Section 1261 et seq.), as amended, and regulations adopted under that Act and is labeled with the statement of principal hazard on the principal display panel "VAPOR HARMFUL" or other labeling requirement subsequently established under that Act or those regulations;

    (ii) when inhaled, ingested, or otherwise introduced into a person's body, may:

     (a) affect the person's central nervous system;

     (b) create or induce in the person a condition of intoxication, hallucination, or elation;       or

     (c) change, distort, or disturb the person's eyesight, thinking process, balance, or coordination; and

    (iii) is not:

     (a) a pesticide subject to Chapter 76, Agriculture Code, or to the Federal Environmental Pesticide Control Act of 1972 (7 U.S.C. Section 136 et seq.), as amended;

     (b) a food, drug, or cosmetic subject to Chapter 431 or to the Federal Food, Drug, and Cosmetic Act (21 U.S.C. Section 301 et seq.), as amended; or

     (c) a beverage subject to the Federal Alcohol Administration Act (27 U. S.C. Section 201 et seq.), as amended; or

    (B) nitrous oxide that is not:

    (i) a pesticide subject to Chapter 76, Agriculture Code, or to the Federal Environmental Pesticide Control Act of 1972 (7 U.S.C. Section 136 et seq.), as amended;

    (ii) a food, drug, or cosmetic subject to Chapter 431 or to the Federal Food, Drug, and Cosmetic Act (21 U.S.C. Section 301 et seq.), as amended; or

    (iii) a beverage subject to the Federal Alcohol Administration Act (27 U.S.C. Section             201 et seq.), as amended.

“Aerosol paint” means an aerosolized paint product, including a clear or pigmented           lacquer or finish.

“Deliver” means to make the actual or constructive transfer from one person to another of an abusable volatile chemical, regardless of whether there is an agency relationship. The term includes an offer to sell an abusable volatile chemical.

“Delivery” means the act of delivering.

 
“Sell” includes a conveyance, exchange, barter, or trade.

“Possession” means actual care, custody, control, or management.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: In offer-to-sell delivery cases, the following instruction should be placed in the court’s charge if the evidence raises the issue, and the instruction is requested by a party.  It is sufficient to abstractly set out the instruction without further application to the facts.  See Iniguez v. State, 835 S.W.2d 167, 170-71 (Tex.App. – Houston [1st Dist.] 1992, pet. ref’d)]

Proof of an offer to sell an abusable volatile chemical must be corroborated by a person other than the offeree or by evidence other than a statement of the offeree. 


[Editor’s note: Assign a paragraph number here]
A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

