Section 49.07. Intoxication Assault (2007)
Offense Definition
Ed. Note:  Choose the allegations contained in the indictment/information. Note that injury to a peace officer, firefighter or EMS worker raises the offense to a second degree per PC § 49.09(b-1):

A person commits the offense of intoxication assault if the person, by accident or mistake, 

[while operating [an aircraft or watercraft or amusement ride or a motor vehicle in a public place] while intoxicated, by reason of that intoxication causes serious bodily injury to [another or (a peace officer or a firefighter or an emergency medical services personnel) while in the actual discharge of an official duty]
 or
as a result of assembling a mobile amusement ride while intoxicated causes serious bodily injury to [another or (a peace officer or a firefighter or an emergency medical services personnel) while in the actual discharge of an official duty].
Editor’s note:  Proof of a culpable mental state is not required for any offense under Ch. 49 except an offense under § 49.031.  See Tex. Penal Code Ann. §49.11. Therefore, no mental state definitions are required.
Term Definitions
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Intoxicated” means:

not having the normal use of mental or physical faculties by reason of the introduction of [alcohol or a controlled substance or a drug or a dangerous drug or a combination of two or more of those substances or  any substance into the body].

or 
having an alcohol concentration of 0.08 or more.

“Alcohol concentration" means the number of grams of alcohol per:

[210 liters of breath]; or 
[100 milliliters of blood]; or
[67 milliliters of urine].

 “Motor vehicle” means a device in, on, or by which a person or property is or may be transported or drawn on a highway.

“Public place” means any place to which the public or a substantial group of the public has access and includes, but is not limited to, streets, highways, and the common areas of schools, hospitals, apartment houses, office buildings, transport facilities, and shops.

“Watercraft” means a vessel, one or more water skis, an aquaplane, or another device used for transporting or carrying a person on water, other than a device propelled only by the current of water.

“Amusement ride” means a mechanical device that carries passengers along, around, or over a fixed or restricted course or within a defined area for the purpose of giving the passengers amusement, pleasure, or excitement. The term does not include:

(A) a coin‑operated ride that:

(i) is manually, mechanically, or electrically operated;

(ii) is customarily placed in a public location; and

(iii) does not normally require the supervision or services of an operator; or

(B) non-mechanized playground equipment, including a swing, seesaw, stationary spring‑mounted animal feature, rider‑propelled merry‑go‑round, climber, playground slide, trampoline, and physical fitness device.
(C) a challenge course or any part of a challenge course if the person who operates the challenge course has an insurance policy currently in effect written by an insurance company authorized to do business in this state or by a surplus lines insurer, as defined by Chapter 981, Insurance Code, or has an independently procured policy subject to Chapter 101, Insurance Code, insuring the operator against liability for injury to persons arising out of the use of the challenge course, in an amount not less than:
 
     (i) for facilities with a fixed location:
 
         (a) $ 100,000 bodily injury and $ 50,000 property damage per
         occurrence, with a $ 300,000 annual aggregate; or
          (b) a $ 150,000 per occurrence combined single limit, with a $
         300,000 annual aggregate; and
 
     (ii) for facilities other than those with a fixed location:

          (a) $ 1,000,000 bodily injury and $ 500,000 property damage per
         occurrence; or
          (b) $ 1,500,000 per occurrence combined single limit.

“Mobile amusement ride” means an amusement ride that is designed or adapted to be moved from one location to another and is not fixed at a single location.

“Serious bodily injury” means injury that creates a substantial risk of death or that causes serious permanent disfigurement or protracted loss or impairment of the function of any bodily member or organ.
“Death” includes, for an individual who is an unborn child, the failure to be born alive.

“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.

“Peace officer” means a person elected, employed, or appointed as a peace officer under [article 2.12, Code of Criminal Procedure or section 51.212 or 51.214, Education Code or {identify other law}].
“Firefighter” means 

[an individual employed by this state or by a political or legal subdivision of this state who is subject to certification by the Texas Commission on Fire Protection] or 

[a member of an organized volunteer fire-fighting unit that renders fire-fighting services without remuneration and conducts a minimum of two drills each months, each at least two hours long].

“Emergency medical services personnel” means 
     [an emergency care attendant] or
     [emergency medical technicians] or
     [emergency medical technicians—intermediate] or
     [emergency medical technicians—paramedic] or
     [a licensed paramedic].

“Emergency medical services" means services used to respond to an individual's perceived need for immediate medical care and to prevent death or aggravation of physiological or psychological illness or injury.


Not a Defense

Editor’s note: Add the following if applicable to the facts of the case.
The fact that the defendant is or has been entitled to use the [alcohol or controlled substance or drug or dangerous drug or {other substance, ed. note – name the substance}] is not a defense.

Editor’s note: If the evidence raises an issue as to the voluntariness of the defendant’s consent to give a specimen, the issue should be submitted to the jury, if requested. See Hall v. State, 649 S.W.2d 627 (Tex.Crim.App. 1983); Turpin v. State, 606 S.W.2d 907, 914 (Tex.Crim.App. 1980).  The State’s burden of proof on the voluntariness of any consent given by a defendant is by clear and convincing evidence.  See Ibarra v. State, 953 S.W.2d 242, 245 (Tex.Crim.App. 1997); Combest v. State, 981 S.W.2d 958, 961 (Tex.App. – Austin 1999, pet. ref’d)(applying Ibarra clear-and-convincing standard to prove voluntariness of consent to blood specimen taken in a DWI prosecution)]   
Voluntariness of Consent to Give Specimen

The State has introduced before you test results from a [breath or blood or urine] specimen taken from the defendant.  

You are instructed that before you can consider the same as evidence herein, the burden of proof is on the State to prove by clear and convincing evidence that the said [breath or blood or urine] specimen obtained from the defendant, if it was, was freely and voluntarily given by the defendant with his consent, and that there were no threats, duress or physical violence used against the defendant, or promises of benefit, to induce him to consent to the taking of a [breath or blood or urine] specimen.

Therefore, if you do not believe by clear and convincing evidence that the defendant did freely and voluntarily consent to giving a [breath or blood or urine] specimen for the purpose of determining the alcoholic content thereof, if any, you will not consider any portion of evidence introduced before you concerning the purported alcoholic content of the defendant’s [breath or blood or urine] specimen.  

Editor’s note: Under Atkinson v. State, 923 S.W.2d 21 (Tex.Crim.App. 1996), if an issue of fact is raised concerning compliance with the DPS rules for taking a breath specimen then the court should instruct the jury on the matter, if requested, pursuant to the exclusionary rule in CCP 38.23. See Atkinson, 923 S.W.2d at 23-24. The current regulations are found at 37 Tex. Admin. Code §19.4(c). Select the applicable rule from the list below.
Compliance With Rules for Taking Breath Specimens

The State has introduced test results from a breath specimen taken from the defendant.  

You are instructed that before you may consider the results of any test of a specimen of the defendant’s breath, you must find beyond a reasonable doubt that the regulations of the Texas Department of Public Safety were complied with in administering the test.

The regulations of the Texas Department of Public Safety include:

[a period during which an operator is required to remain in the presence of the subject. An operator shall remain in the presence of the subject at least 15 minutes before the test and should exercise reasonable care to ensure that the subject does not place any substances in the mouth. Direct observation is not necessary to ensure the validity or accuracy of the test result]; 

[the breath alcohol testing instrument and reference sample device must be operated by either a certified operator or technical supervisor and only certified personnel have access to the instrument];  

[the use of a system blank analysis in conjunction with the testing of each subject];

[the analysis of a reference sample, the results of which must agree with the reference sample predicted value within plus or minus 0.01g/210 L, or such limits as set by the scientific director. This reference analysis shall be performed in conjunction with subject analyses];

[all analytical results shall be expressed in grams of alcohol per 210 liters of breath (g/210L)];

[maintenance of any specified records designated by the scientific director];

[supervision of certified operators and testing techniques by a technical supervisor meeting the qualifications required by the Department (relating to Technical Supervisor)];

[designation that the instrumentation will be used only for testing subjects that are suspected of violating any statute or rule that defines intoxication in terms of alcohol concentration; and in compliance with the requirements of the Department (relating to Operator Certification)].

If you have found beyond a reasonable doubt that all of these requirements were complied with, then you may consider the results of the test in your deliberations.  But if you do not find, or if you have a reasonable doubt as to the compliance, then you may not consider said test or its results for any purpose and shall not consider it whatsoever in arriving at your verdict.

Application of the Law

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [insert verbatim the allegations from the indictment/information, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of Intoxication Assault, as charged in the [indictment or information].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes
“Alcohol concentration” as defined by PC § 49.01(1).
“Amusement ride” as defined by Occ. Code § 2151.002.

“Death” as defined by PC § 1.07(a)(49).

“Emergency medical services personnel” and “emergency medical services” as defined by Health & Safety Code § 773.03.

“Firefighter” as defined by PC § 49.09(b-3)(2). 

“Intoxicated” as defined by PC § 49.01(2).
“Public place” as defined by PC § 1.07(a)(40) and PC § 49.02(a-1).
“Mobile amusement ride” as defined by Occ. Code § 2151.002.

“Motor vehicle” as defined by PC § 32.34.

”Serious bodily injury” as defined by PC § 49.07(b).

“Watercraft” as defined by PC § 49.01(4).

