Section 49.04 Driving While Intoxicated – 3rd Degree Felony
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information.  Note, if pertinent to the case, that the open container provision for increased punishment is an issue to be decided at punishment; it is not an issue to be decided at guilt innocence.  See Wilson v. State, 772 S.W.2d 118, 123 (Tex.Crim.App. 1989); Doneburg v. State, 44 S.W.3d 651, 655 (Tex.App. – Fort Worth 2001, pet. ref’d).  Note also that proof of a culpable mental state is not required for any offense under Ch. 49 except an offense under §49.031.  See Tex. Penal Code Ann. §49.11 (Vernon Supp. 2002)]
A person commits the felony offense of driving while intoxicated if the person is intoxicated while operating a motor vehicle in a public place


and
the person has previously been convicted:

[one time of intoxication manslaughter or one time of an offense under the laws of another state if the offense contains elements that are substantially similar to the elements of the offense of intoxication manslaughter]; or
[two times of any other offense relating to the operating of a motor vehicle while intoxicated, or operating an aircraft while intoxicated, or operating a watercraft while intoxicated, or operating or assembling an amusement ride while intoxicated].


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Intoxicated” means:

[not having the normal use of mental or physical faculties by reason of the introduction of alcohol, or a controlled substance, or a drug, or a dangerous drug, or a combination of two or more of those substances, or  any substance into the body]; or 
[having an alcohol concentration of 0.08 or more].

“Alcohol concentration" means the number of grams of alcohol per:

[210 liters of breath]; or 
[100 milliliters of blood]; or
[67 milliliters of urine].

“Motor vehicle” means a device in, on, or by which a person or property is or may be transported or drawn on a highway.

“Public place” means any place to which the public or a substantial group of the public has access and includes, but is not limited to, streets, highways, and the common areas of schools, hospitals, apartment houses, office buildings, transport facilities, and shops.

“Offense relating to [operating of a motor vehicle while intoxicated, or   operating an aircraft while intoxicated, or operating a watercraft while intoxicated, or operating or assembling an amusement ride while intoxicated]” includes the offense of [state prior offense(s) alleged by indictment/information and included under §49.09(c)].


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Add if applicable to the facts of the case]
The fact that the defendant [is or has been] entitled to use the [alcohol, or controlled substance, or drug, or dangerous drug, or other substance] is not a defense.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: If the evidence raises an issue of the voluntariness of the defendant’s consent to give a specimen for testing alcohol content, and if requested by a party, the court should instruct on the voluntariness of the defendant’s consent.  See Hall v. State, 649 S.W.2d 627 (Tex.Crim.App. 1983); Turpin v. State, 606 S.W.2d 907, 914 (Tex.Crim.App. 1980).  The State’s burden of proof on the voluntariness of any consent given by a defendant is by clear and convincing evidence.  See Ibarra v. State, 953 S.W.2d 242, 245 (Tex.Crim.App. 1997); Combest v. State, 981 S.W.2d 958, 961 (Tex.App. – Austin 1999, pet. ref’d)(applying Ibarra clear-and-convincing standard to prove voluntariness of consent to blood specimen taken in a DWI prosecution)]   
The State has introduced before you test results from a [breath, or blood or urine] specimen taken from the defendant.  

Now, you are instructed that before you can consider the same as evidence herein, the burden of proof is on the State to prove by clear and convincing evidence that the said [breath, or blood or urine] specimen obtained from the defendant, if it was, was freely and voluntarily given by the defendant with his consent, and that there were no threats, duress or physical violence used against the defendant, or promises of benefit, to induce him to consent to the taking of a [breath, or blood or urine] specimen.

Therefore, if you do not believe by clear and convincing evidence that the defendant did freely and voluntarily consent to giving a [breath, or blood or urine] specimen for the purpose of determining the alcoholic content thereof, if any, you will not consider any portion of evidence introduced before you concerning the purported alcoholic content of the defendant’s [breath, or blood or urine] specimen.  


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Under Atkinson v. State, 923 S.W.2d 21 (Tex.Crim.App. 1996), if an issue of fact is raised whether the person conducting a breath test of a defendant tested the defendant in compliance with the rules for taking such test as promulgated by the Texas Department of Public Safety, then the court should instruct the jury on those rules(selected from the list below) upon which an issue of fact has been raised. See Atkinson, 923 S.W.2d at 23-24.  The current regulations are found at 37 Tex. Admin. Code §19.3.  The statute authorizing the Department to promulgate rules and regulations for testing of breath specimens is found in §724.016(a) Tex. Transp. Code Ann. (Vernon 1999).  Under Atkinson, violation of this statute (actually the present statute’s predecessor) is a violation of article 38.23 of the Code of Criminal Procedure.  See Atkinson, 923 S.W.2d at 22]
The State has introduced before you test results from a breath specimen taken from the defendant.  

You are instructed that before you may consider the results of any test of a specimen of the defendant’s breath, you must find beyond a reasonable doubt that the regulations of the Texas Department of Public Safety were complied with in administering the test.

The regulations of the Texas Department of Public Safety include:

[a period during which an operator is required to remain in the presence of the subject. An operator shall remain in the presence of the subject at least 15 minutes before the test and should exercise reasonable care to ensure that the subject does not place any substances in the mouth. Direct observation is not necessary to ensure the validity or accuracy of the test result]; 

[the breath alcohol testing instrument and reference sample device must be operated by either a certified operator or technical supervisor and only certified personnel have access to the instrument];  

[the use of a system blank analysis in conjunction with the testing of each subject];

[the analysis of a reference sample, prepared by the technical supervisor or a designee of the scientific director, such as headspace gas from a mixture of water and a known weight of alcohol at a known temperature, the results of which must agree with the reference sample predicted value within plus or minus 0.01g/210L, or such limits as set by the scientific director. This reference analysis shall be performed in conjunction with subject analyses];

[all analytical results shall be expressed in grams of alcohol per 210 liters of breath (g/210L)];

[maintenance of any specified records designated by the scientific director];

[supervision of certified operators and testing techniques by a technical supervisor meeting the qualifications required by the Department (relating to Technical Supervisor)];

[designation that the instrumentation will be used only for testing subjects that are suspected of violating any statute or rule that defines intoxication in terms of alcohol concentration; and in compliance with the requirements of the Department (relating to Operator Certification)].

If you have found beyond a reasonable doubt that all of these requirements were complied with, then you may consider the results of the test in your deliberations.  But if you do not find, or if you have a reasonable doubt as to the compliance, then you may not consider said test or its results for any purpose and shall not consider it whatsoever in arriving at your verdict.

