Section 601.371 Driving While License Suspended
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information. Under §1.03(b) of the Penal Code, the provisions of Title 1, 2, and 3 apply to offenses defined by other laws, unless the statute defining the offense provides otherwise.  See Aguilar v. State, 22 S.W.3d 463, 470 (Tex.Crim.App. 1999).  Under §6.02(b) of the Penal Code, a section located in Title 2 of the Penal Code, if the definition of an offense does not prescribe a culpable mental state, a culpable mental state is required unless the definition of the offense plainly dispenses with any mental element.  Under §6.02(c) of the Penal Code, if the definition of an offense does not prescribe a culpable mental state, but one is nevertheless required under §6.02(b), intent, knowledge, or recklessness suffices to establish criminal responsibility.  Because the offense of driving while license suspended under §601.371(a) does not plainly dispense with a mental state, one is required]
A person commits the offense of driving while license suspended if the person intentionally or knowingly operates a motor vehicle on a highway:

[during a period that a suspension of the person's driver's license or nonresident's operating privilege is in effect under Chapter 601 of the Transportation Code]; or
[while the person's driver's license is expired, if the license expired during a period of suspension imposed under Chapter 601 of the Transportation Code]; 

OR
A person commits the offense of driving while license suspended if the person, during a period that a suspension of the person's vehicle registration is in effect under this chapter, knowingly permits a motor vehicle owned by the person to be operated on a highway.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Driver's license” means an authorization issued by the Texas Department of Public Safety for the operation of a motor vehicle. The term includes:

(A) a temporary license or instruction permit; and

(B) an occupational license. 

“Highway” means the entire width between property lines of a road, street, or way in this state that is not privately owned or controlled and:

   (A) some part of which is open to the public for vehicular traffic; and

   (B) over which the state has legislative jurisdiction under its police power.

“Motor vehicle” means a self‑propelled vehicle designed for use on a highway, a trailer or semitrailer designed for use with a self‑propelled vehicle, or a vehicle propelled by electric power from overhead wires and not operated on rails. The term does not include:

   (A) a traction engine;

   (B) a road roller or grader;

   (C) a tractor crane;

   (D) a power shovel;

   (E) a well driller; or

   (F) an implement of husbandry.

“Nonresident” means a person who is not a resident of this state.

“Nonresident's operating privilege” means the privilege conferred on a nonresident by the laws of this state relating to the operation of a motor vehicle in this state by the nonresident or the use in this state of a motor vehicle owned by the nonresident.

“Operator” means the person in actual physical control of a motor vehicle.

“Vehicle registration” means:

   (A) a registration certificate, registration receipt, or number plate issued under Chapter 502 of the Transportation Code; or

   (B) a dealer's license plate or temporary cardboard tag issued under Chapter 503 of the Transportation Code.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert appropriate choices from this affirmative defensive instruction only if raised by the evidence and only if requested by a party]
It is an affirmative defense to the offense of driving while license suspended that the person had not received notice of a suspension order concerning the person's [driver's license, or nonresident's operating privilege, or vehicle registration].  

[Editor’s note: When a statute establishes a presumption with respect to any fact, if there is sufficient evidence of the facts that give rise to the presumption, the issue of the existence of the presumed fact must be submitted to the jury, unless the court is satisfied that the evidence, as a whole, clearly precludes a finding beyond a reasonable doubt of the presumed fact.  See Tex. Penal Code Ann. §2.05 (Vernon 1994).  If the existence of the presumed fact is submitted to the jury, the court shall instruct the jury in the terms of the presumption under the provisions of §2.05 of the Penal Code.  Even though the following presumption is found within the affirmative defense for driving while license suspended, §601.371(c) of the Transportation Code, it appears that presumption statutory law would control to continue to place the burden of proof on the State with regards to the presumption. Note that by its terms, Section 2.05 applies to any out-of-penal-code presumptions.  See Tex. Penal Code Ann. §2.05 (Vernon 1994)(“When this code or another penal law establishes a presumption....”).  Additionally, under §1.03(b) of the Penal Code, the provisions of Title 1, 2, and 3 apply to offenses defined by other laws, unless the statute defining the offense provides otherwise, which the statute concerning driving while license suspended does not.  See Aguilar v. State, 22 S.W.3d 463, 470 (Tex.Crim.App. 1999).  Thus, because §2.05 appears in Title 1 of the Penal Code, it is applicable to the offense of driving while license suspended. To be constitutionally applied, a presumption must comply with §2.05, and places no burden on the defendant.  See Willis v. State, 790 S.W.2d 307, 310 (Tex.Crim.App. 1990); contra Turner v. State, 860 S.W.2d 147 (Tex.App. – Austin 1993), rev’d on other grounds 897 S.W.2d 786 (Tex.Crim.App. 1995)(holding defendant has burden to proof to disprove presumption of actual notice if notice mailed in accordance with law)]
Notice is presumed to be received if the notice was mailed in accordance with Chapter 601 of the Transportation Code to the last known address of the person as shown by Texas Department of Public Safety records.

You are instructed with regards to the presumption set forth immediately above that:

(1) the facts giving rise to the presumption must be proven beyond a reasonable doubt;

(2) that even if such facts are proven beyond a reasonable doubt, you may find that the element sought to be presumed exists, but you are not bound to so find; 

(3) that even though you may find the existence of such facts, the State must prove beyond a reasonable doubt each of the elements of the offense charged; and 

(4) if you have a reasonable doubt as to the existence of a fact or facts giving rise to the presumption, the presumption fails and you shall not consider the presumption for any purpose.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.  

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of driving while license suspended but you further find by a preponderance of the evidence that the defendant had not received notice of a suspension order concerning the defendant’s [driver's license, or nonresident's operating privilege, or vehicle registration], you will find the defendant not guilty.

