Section 71.02 Engaging in Organized Criminal Activity
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of engaging in organized criminal activity if, with the intent to [establish, or maintain, or participate] [in a combination or in the profits of a combination or as a member of a criminal street gang], he [commits or conspires to commit] one or more of the following:

[murder, or capital murder, or arson, or aggravated robbery, or robbery, or burglary, or theft, or aggravated kidnapping, or kidnapping, or  aggravated assault, or aggravated sexual assault, or sexual assault, or forgery, or deadly conduct, or assault punishable as a Class A misdemeanor, or burglary of a motor vehicle, or unauthorized use of a motor vehicle]; or 

[any gambling offense punishable as a Class A misdemeanor]; or 

[promotion of prostitution, or aggravated promotion of prostitution, or  compelling prostitution]; or 

[unlawful manufacture, or transportation, or repair, or sale of firearms or prohibited weapons]; or 

[unlawful manufacture, or delivery, or dispensation, or distribution of a controlled substance or dangerous drug, or unlawful possession of a controlled substance or dangerous drug through forgery, or fraud, or  misrepresentation, or deception]; or 

[any unlawful wholesale promotion or possession of any obscene material or obscene device with the intent to wholesale promote the same]; or 

[any offense under Subchapter B, Chapter 43, depicting or involving conduct by or directed toward a child younger than 18 years of age]; or 

[any felony offense under Chapter 32, Penal Code]; or 

[any offense under Chapter 36, Penal Code]; or 

[any offense under Chapter 34, Penal Code]; or
[any offense under Section 37.11(a), Penal Code].


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definitions appropriate to the allegations in the indictment/information]
“Combination” means three or more persons who collaborate in carrying on criminal activities, although:

  (1) participants may not know each other's identity;

  (2) membership in the combination may change from time to time; and

  (3) participants may stand in a wholesaler‑retailer or other arm's‑length relationship in illicit distribution operations.

“Conspires to commit” means that a person agrees with one or more persons that they or one or more of them engage in conduct that would constitute the offense and that person and one or more of them perform an overt act in pursuance of the agreement. An agreement constituting conspiring to commit may be inferred from the acts of the parties.

“Profits” means property constituting or derived from any proceeds obtained, directly or indirectly, from the offense of [state offense]. 

“Criminal street gang” means three or more persons having a common identifying sign or symbol or an identifiable leadership who continuously or regularly associate in the commission of criminal activities.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert choices applicable to issues raised by the evidence or the case]
It is no defense to the offense of engaging in organized criminal activity that: 

[one or more members of the combination are not criminally responsible for the object offense]; or 

[one or more members of the combination have been acquitted, or have not been prosecuted or convicted, or have been convicted of a different offense, or are immune from prosecution]; or 

[a person has been charged with, or acquitted, or convicted of the offense of {state offense under §71.02(a)}]; or 
[once the initial combination of three or more persons is formed there is a change in the number or identity of persons in the combination as long as two or more persons remain in the combination and are involved in a continuing course of conduct constituting the offense of engaging in organized criminal activity, or violation of a court order enjoining organized criminal activity or soliciting membership in a criminal street gang].


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: The affirmative defense of renunciation found in §71.05 of the Penal Code is applicable only to the punishment phase of the case and the jury should not be charged on the issue, if applicable, until then.  See Tex. Penal Code Ann. §71.02(d)(Vernon Supp. 2002)]
