Section 8.01.  Insanity (defendant has not previously been adjudicated insane or the prior adjudication has been vacated prior to the commission of the offense).

[Editor's note: Select this affirmative defense only if requested by the defendant, Posey v. State, 966 S.W.2d 57, 62 (Tex. Crim. App. 1998), and "only if supported by competent evidence."  Tex. Code Crim. Proc. art. 46.03, § 1.  Place this instruction after the application paragraph and assign a paragraph number here.]

It is an affirmative defense to the conduct charged that, at the time of the conduct charged, the actor, as a result of severe mental disease or defect, did not know that his conduct was wrong.

The term "mental disease or defect" does not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.

The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term "preponderance of the evidence" means the greater weight of the credible evidence.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of [name of the offense charged in the information or indictment], but you further find by the preponderance of the evidence that at the time of the offense, if any, the defendant, as a result of severe mental disease or defect, did not know his conduct was wrong, you will find the defendant not guilty by reason of insanity.

Notes and definitions for insanity defense
Read Tex. Code Crim. Proc. art. 46.03, entitled "Insanity Defense."

"[T]he defendant must prove the affirmative defense by a preponderance of evidence."  Tex. Pen. Code § 2.04(d).

If the defendant was previously adjudicated insane and that adjudication has not been vacated, use the alternate charge provided in this jury charge bank.  "[W]henever the defendant has previously been adjudicated insane and such adjudication has not been vacated, . . . there is a presumption that the insanity continues and the burden is upon the State to prove, beyond a reasonable doubt, that the defendant was sane at the time of the alleged offense."  Riley v. State, 830 S.W.2d 584, 585 (Tex. Crim. App. 1992). 
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