Section 8.03.  Mistake of Law.

[Editor's note: Select this affirmative defense only if requested by the defendant and "evidence is admitted supporting the defense."  Tex. Pen. Code § 2.04(c).  Assign a paragraph number here.]

It is not a defense to the offense charged that the actor was ignorant of the provisions of any law after the law has taken effect.  However, it is an affirmative defense to the offense charged that the actor reasonably believed the acts of the offense charged did not constitute a crime and that he acted in reasonable reliance upon [an official statement of the law contained in a written order or grant of permission by an administrative agency charged by law with responsibility for interpreting the law in question OR a written interpretation of the law contained in an opinion of a court of record or made by a public official charged by law with responsibility for interpreting the law in question].

"Reasonable belief" means a belief that would be held by an ordinary and prudent man in the same circumstances as the actor.

[Editor's note: Give the following paragraph if the defendant would be convicted of a lesser included offense if the mistaken law were as he believed; otherwise, delete this paragraph.]
[Although an actor's mistake of law may constitute a defense to the offense charged, he may nevertheless be convicted of any lesser included offense of which he would be guilty if the law were as he believed.]
The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term "preponderance of the evidence" means the greater weight of the credible evidence.

[Editor's note: Assign a paragraph number here and use the following application paragraphs when this affirmative defense instruction is given.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], and you find that the defendant failed to prove his affirmative defense by a preponderance of the evidence, you will find the defendant guilty as charged in the [information OR indictment].

If you find that the defendant did not [track the information or indictment], or you have a reasonable doubt thereof, or if you find by the preponderance of the evidence that at the time of the conduct charged, the defendant reasonably believed the acts of the offense charged did not constitute a crime and that he acted in reasonable reliance upon [an official statement of the law contained in a written order or grant of permission by an administrative agency charged by law with responsibility for interpreting the law in question OR a written interpretation of the law contained in an opinion of a court of record or made by a public official charged by law with responsibility for interpreting the law in question], you will find the defendant not guilty [Editor's note: add the following phrase if the defendant's mistake of law, if the law were as he believed, would still make him guilty of a lesser included offense: and next consider whether the defendant is guilty of [name of lesser included offense]]. 

[Editor's note: continue with the abstract and application paragraphs for the lesser included offense.]
Notes and definitions for mistake of law
"Reasonable belief" as defined by Tex. Pen. Code § 1.07(a)(42).
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