Section 9.44 & 9.43.  Protection of Third Person's Property by Use of a Device

[Editor's note: Select the following defense only if requested by the defendant and "evidence is admitted supporting the defense."  Tex. Pen. Code § 2.03(c).  Where a choice is indicated, select the circumstances alleged in the information or indictment or that are supported by the evidence.  Place this paragraph after the application paragraph and assign a paragraph number here.]
A person is justified in using a device against another to protect [land OR tangible, movable property] of a third person if, under the circumstances as he reasonably believes them to be, the actor would be justified in using the device to protect his own [land OR property] and; 

[the actor reasonably believes the unlawful interference constitutes attempted or consummated [theft of or criminal mischief to] the tangible, movable property]; OR 

[the actor reasonably believes that the third person has requested his protection of the [land or property]]; OR 

[the actor reasonably believes that  he has a legal duty to protect the third person's [land or property]]; OR  

[the actor reasonably believes that the third person, whose [land or property] he uses the device to protect, [is the actor's spouse or is the actor's parent or is the actor's child or resides with the actor or is under the actor's care]].

The device used must not be [designed to cause OR known by the actor to create a substantial risk of causing], death or serious bodily injury; and the use of the device is reasonable under all the circumstances as the actor reasonably believes them to be when he installs the device.

"Bodily injury" means physical pain, illness, or any impairment of physical condition.

"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

A person would be justified in using the device against another if

[the person was in lawful possession of [land or tangible, movable property] and used the device against another when and to the degree the actor reasonably believed the use of the device was immediately necessary to prevent or terminate the other's [trespass on the land or unlawful interference with the property]]; OR
[the person was unlawfully dispossessed of [land or tangible, movable property] by another and the actor used the device against the other when and to the degree the actor reasonably believed the use of the device was immediately necessary to [reenter the land or recover the property] and the actor used the device immediately or in fresh pursuit after the dispossession and [the actor reasonably believed the other had no claim of right when he dispossessed the actor or the other accomplished the dispossession by using force, threat, or fraud against the actor]].

Therefore, if you find beyond a reasonable doubt that the defendant, [name of the defendant], did [track the information or indictment], but you further find, or have a reasonable doubt thereof, that the defendant, under the circumstances as he reasonably believed them to be, used a device to protect [land OR property] belonging to [name of owner shown by the evidence] and would have been justified in using a device to protect his own [land OR property] as instructed above and; 

[the defendant reasonably believed that the unlawful interference constituted attempted or consummated [theft of or criminal mischief to] the tangible, movable property]; OR 

[the defendant reasonably believed that [name of owner] had requested his protection of the [land or property]]; OR 

[the defendant reasonably believed that he had a legal duty to protect [name of owner]'s [land or property]]; OR  

[the defendant reasonably believed that [name of owner], whose [land or property] the defendant used the device to protect, [was the defendant's spouse or was the defendant's parent or was the defendant's child or resided with the defendant or was under the defendant's care]], 

and the device used was not [designed to cause OR known by the defendant to create a substantial risk of causing], death or serious bodily injury; and the use of the device was reasonable under all the circumstances as the defendant reasonably believed them to be when he installed the device, you will find the defendant not guilty.

Notes and definitions
"Bodily injury" as defined in Tex. Pen. Code § 1.07(a)(8).

"Serious bodily injury" as defined in Tex. Pen. Code § 1.07(a)(46).

The use of deadly force authorized in section 9.43 is not included in this instruction because Section 9.44 excludes the use of a device designed to cause death or serious bodily injury.  
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