










































































































































































































































































issues because the results related directly to the charged offense.

5) The breath test resuits did not have any tendency to be given undue weight by the jury. Since
the State’s expert testified that the breath test results could not be used to determine what
appellant’s breath alcohol concentration was at the time he was stopped, the trial court could have
reasonably concluded that the jury was equipped to evaluate the probative force of the breath test
results.

The Court of Criminal Appeals did not say that breath test results will always be admissible in the
face of a Rule 403 challenge. It suggested that if a jury was not given adequate information with
which to evaluate the probative force of breath test results, it might be reasonable to conclude that
the admission of such evidence would pose a danger of misleading the jury. It further suggested
that if the test was administered to an accused several hours after he was stopped and the results
were at or below the legal limit, it might be concluded that the probative force of the test results was
too weak to warrant admission in the face of a Rule 403 challenge.

State v. Mechler, 153 S.W.3d 435 (Tex.Crim.App.2005).

This is a post Stewart case where the Court held that the prejudice of admitting evidence of breath
testing machine results taken one and a half hours after defendant’s arrest did not outweigh its
probative value, and thus results were admissible. The Court so held even though it mentioned
the State had other evidence of intoxication and may not have needed the results to convict in this
case.

3. PREJUDICE OUTWEIGHS PROBATIVE (A RIDICULOUS OPINION)

State v. Franco, 180 S.W.3d 219 (Tex.App.—San Antonio 2005, pdr refused).

This arose from the State’s appeal of a Motion to Suppress Blood Test Results in an Intoxication
Manslaughter/Intoxication Assault case. The facts in brief were that the crash was caused by
defendant running a stop sign that he claimed he did not see. The offense occurred at 7:50 p.m.
The test results in question were two blood test results: one was taken at 10:05 p.m. and was a
.07; the second was taken at 11:55 and was a .02. There was also a PBT used at the scene that
showed a .09. The Court applied a four part test as follows:

1) What is the probative value of the evidence? The Court found the probative value of the results
of Franco’s blood tests are significantly diminished by the two and four hour delay in obtaining the
samples and by the fact that both results are below the legal limit, and coupled with the fact that
there was no extrapolation evidence (this was held properly excluded in this same opinion). This
factor was found to go in the defendant’s favor (? Added by me).

2) The potential to impress the jury in some irrational yet indelible way: In its examination of this
issue, the Court stated it could not fathom a reason for the State to introduce test results showing
blood alcohol concentration below the legal limit other than to invite the jury “to conduct its own
crude retrograde extrapolation,” but it admitted that the Texas Court of Criminal Appeals has
rejected this argument (in Stewart which, until this was handed down, was the worst opinion
to come out of San Antonio Court of Appeals). It then conceded the results showed the
defendant consumed alcohol and found that part of the test favored admission.

3) The time needed to develop the evidence: This factor also was found to favor admission.

4) The proponent’s need for the evidence: The Court then finds the State did not have a great need
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for this evidence as other evidence showed that officer smelled a strong odor of alcohol on
defendant’s breath, defendant was swaying and told officer he drank a beer; the results of the field
sobriety tests showed signs of impairment; a videotape at the scene, on which defendant states
he had been drinking beer before the accident; and possibly the results of the portable breath test
taken at the scene an hour after the accident (which has never been found to be admissible in
court!?) all led the Court to find the State does not have a great need for the blood test results.
This factor thus weighs in favor of exclusion. The Court held that blood test resuits were properly
excluded.

4, EXTRAPOLATION TESTIMONY IS ADMISSIBLE UNDER KELLY, 824
S.W.2D 573 (TEX.CRIM.APP. 1992)

Hartman v. State, 2 S.W.3d 490 (Tex.App.—San Antonio 1999, pet. refd.)

Interesting to note both these cases involved the testimony of expert George McDougall, Bexar
County Breath Test Technical Supervisor. Mata contains a lengthy dissent by retired Chief Justice
Cadena reviewing and challenging the testimony of Mr. McDougall (26 pages!). This dissent is
worth reading as it constitutes a kind of treatise (defense oriented) of the problems with retrograde
extrapolation.

5. EXTRAPOLATION EVIDENCE IMPROPERLY ADMITTED
Mata v. State, 46 S.W.3d 902 (Tex.Crim.App. 2001).

This case has sent broad ripples through the state and there has been a great deal of discussion
and disagreement over its meaning and impact on the admissibility of extrapolation evidence. | am
less inclined than others to believe that this opinion has broad and terrible implications. What
follows is a brief review of what | interpret this holding to mean.

The case involves the much touted State’s expert George McDougall who very much impressed
the Court of Appeals in the Hartman case cited above and Court of Appeals opinion of this case.
The issue before the Court of Criminal Appeals is whether the State proved by clear and convincing
evidence that McDougall’s retrograde extrapolation was reliable. The Court held that in this case
it was not, and that the testimony should have been excluded. In arriving at this conclusion, the
Court is careful to point out that it is not saying extrapolation is necessary for the State to prove a
defendant guilty in a DWI or to get the results of a breath or blood test before the jury. It also
explicitly finds that “retrograde extrapolation” can be reliable in a given case. It also sets what |
believe to be a minimum threshold for the type of factors an expert must be aware of before he can
give such an opinion. Those facts are: the length of time over which the defendant was drinking,
the time of his last drink, and the defendant’s weight. Without knowing these factors, | don’t believe
it would be proper for an expert for either side to give an opinion on what the defendant’s alcohol
level would have been at the time he/she was driving.
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6. IMPROPER ADMISSION OF EXTRAPOLATION EVIDENCE NOT
HARMLESS

Bagheri v. State, 119 S.W.3d 755 (Tex.Crim.App.2003).

This was a DWI case where extrapolation evidence was allowed in over objection. On appeal, the
State conceded that the extrapolation evidence should not have been admitted. The Court of
Appeals found the error to be harmful and reversed. One argument made by the State on appeal
was that the Texas Legislature effectively mandated that jurors engage in retrograde extrapolation.
They did not agree with that argument pointing out the State did have to show breath results are
relevant. The Court upheld the Court of Appeals reversal as it could not say that the erroneous
admission of retrograde extrapolation testimony did not influence the jury. It did not address the
issue of whether retrograde extrapolation is needed to prove intoxication under the per se
definition.

7. EVIDENCE OF DRUG INGESTION STILL RELEVANT WITHOUT
EXTRAPOLATION

Manning v. State, 114 S.W.3d 922 (Tex.Crim.App.2003).

This was a Manslaughter charge where the State alleged that one of the reckless acts was that the
defendant consumed a controlled substance. The only evidence of this was the presence in the
blood sample of .15 mg. of a cocaine metabolite known as benzoylecgonine. The testimony at trial
was this result at best showed that some time before the accident, cocaine was ingested. The
Court of Appeals felt the evidence was not compelling and should not have been admitted because
the State did not extrapolate back to the time of the accident. The Court of Criminal Appeals
reversed the Court of Appeals and agreed with the State that the lower Court was confusing
sufficiency with admissibility. The evidence was still relevant to show cocaine had been consumed
by the defendant.

8. EXTRAPOLATION EVIDENCE PROPERLY ADMITTED

Kennedy v. State, 264 S.W.3d 372 (Tex.App.—Houston [1 Dist.], 2008, reh. overruled, pet. ref'd).

The only information known to experts in this case on which to base their extrapolation concerning
the defendant’s BAC at the time of the collision was his height and weight, the type and
approximate number of drinks, the time of the crash and the time of the blood test which was about
two hours and 15 minutes after the crash. The expert was also told to rely on certain assumptions
such as the time period over which he drank, when and what he last ate, the size of the beer
consumed, and the fact that defendant was a “social drinker.” The Court held it was not error to
admit the extrapolation evidence.

Fulenwider v, State, 176 S.W.3d 290 (Tex.App.—Houston [1 Dist.] 2004).

The retrograde extrapolation expert had sufficient knowledge of defendant’s characteristics and
behaviors to render reliable extrapolation of defendant’s alcohol concentration at time of alleged
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offense of DWI. The expert testified that she did not know when defendant had her last drink, but
did know the time of offense, time that breath tests were conducted, and defendant’s gender,
weight, height, and last meal, and expert had basis on which to determine time that defendant had
her last drink, given eyewitness testimony as to defendant’s drinking prior to offense.

Peden v. State, 2004 WL 2538274 (Tex.App.—Houston [1 Dist.] 2004, pdr ref'd).

Retrograde extrapolation was properly admitted in this case based upon the expert’s knowing the
following details. There was a single test result an hour and forty-four minutes after the stop. She
knew defendant’s weight and what he ate over a four hour period and that he did not have any
alcohol after 10:30 which was thirty-five minutes before the stop and an hour and nineteen minutes
before the test result of 0.12. Based on this the expert concluded that even if the defendant’s
alcohol content had peaked at the time of testing, his alcohol concentration would have been over
0.08 at the time he drove his car. '

Bhakta v. State, 124 S.W.3d 738 (Tex.App.—Houston [1 Dist.], 2003, pdr refd).

The Court held that the State’s expert was qualified to testify about retrograde extrapolation and
that he knew sufficient facts about the defendant to offer an opinion. In so holding, the Court
stressed that not every single personal fact about the defendant must be known to an expert giving
retrograde extrapolation testimony in a driving while intoxicated prosecution in order to produce an
extrapolation with the appropriate level of reliability. In this case, the facts known to the State’s
expert were the time of his last drink, his weight and height, the time of the breath tests, the results
of the breath tests, his last meal prior to being stopped, and the time of that meal.

X. OPERATOR NEED NOT UNDERSTAND SCIENCE BEHIND THE INSTRUMENT!

AN

Reynolds v. State, 204 S.W.3d 388 (Tex.Crim.App. 2006).

In response to the question of whether the breath test operator needed to understand the science
behind the instrument, the Court said: The fact of certification is sufficient to meet the Kelly criteria
with respect to the competence of the breath test operator. That the opponent of the evidence can
demonstrate that the operator has not retained all of the knowledge that was required of him for
certification is a circumstance that goes to the weight, not the admissibility, of the breath test
results. As long as the operator knows the protocol involved in administering the test and can
testify that he followed it on the occasion in question, he need not also demonstrate any personal
familiarity with the underlying science and technology.

Y. FAILURE TO NOTE TEMPERATURE
1. OF REFERENCE SAMPLE = BT EXCLUDED

State v. Garza, 2005 WL 2138082 (Tex.App.—San Antonio 2005)(not for pub.).

Trial court held that evidence of Intoxilyzer test results was inadmissible without testimony that the
Intoxilyzer’s reference sample was operating at a “known” temperature at the time the test was
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administered. The technical supervisor testified it was reasonable to infer the temperature was in
range as he had checked it before and after the test. The Court held that it was not abuse of
discretion for the trial court to exclude the results. It distinguished this case from Gamez on the
basis that the reference was checked the day before and the day after in Gamez, and in this case
it was the week before and the week after.

2. OF SUSPECT & REFERENCE SAMPLE = BT NOT EXCLUDED

Gamez v. State, 2003 WL 145554 (Tex.App.—San Antonio, 2003) (not for pub.).

The Defense proved through the State’s expert that the “Fox study”was accurate in its findings that
an elevated alcohol concentration can result if the subject is running a high fever (the State’s expert
said it would have to be 4 % to 5 degrees elevated). On the basis of that answer, the defendant
tried to get the Court to suppress the breath test because his temperature was not taken by the
operator prior to his sample being taken. The Court rejects that argument finding there is no such
requirement in the breath testing regulations. It also found that the operator’s failure to check the
reference sample temperature was not a basis for exclusion as the technical supervisor had
checked it the day before and the day after the test, and both times it was at the correct
temperature.

XViil. BLOOD TEST
A. “REASONABLE BELIEF” STANDARD

Gattis v. State, 2004 WL 2358455 (Tex.App.—Houston [14" Dist.] 2004)(not designated for
publication).

Where several officers are involved, the sum of the information known to the cooperating officers
at the time of arrest is to be considered in determining if there is a reasonable belief that the
accident occurred as a result of defendant’s intoxication.

Badgett v. State, 42 S.W.3d 136 (Tex.Crim.App. 2001).

Officer’s “reasonable belief’that the accident occurred as the result of defendant’s intoxication must
be based on something more than the mere fact that the accident involved an intoxicated driver.
Rather there must be specific and articulable facts that the intoxication caused the accident. That
belief may be based upon a number of factors including but not limited to: witness interviews,
conclusions drawn from experience, observations made at the accident scene, determinations by
reconstruction team. The Court of Criminal Appeals reversed the lower court’s holding that specific
evidence that “intoxicated” driver was at fault was not required.

Broadnax v. State, 995 S.W.2d 900 (Tex.App.—Austin 1999, no pet.).

In this case there was a high speed wreck in which a passenger in the vehicle was seriously
injured. After detecting alcohol on defendant’s breath and considering the circumstances of the
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wreck, the officer determined the defendant was intoxicated, put him in custody, and informed him
a mandatory specimen would be taken. Defendant was read the mandatory blood warning and
consented to the sample. The significance of the holding is that without FSTs and evidence other
than the circumstances of the wreck observable at the scene, the Court held that a mandatory
blood specimen could have been taken and that the defendant’s consent removed the need of the
State to prove that statute applied.

Mitchell v. State, 821 S.W.2d 420 (Tex.App.—Austin 1991, pet. ref'd).

Court held officer had “reasonable belief” based on facts observed and information received from
others at the scene of the accident.
B. ARREST AT THE HOSPITAL
1. RESTRAINT WAS SUFFICIENT

Gattis v. State, 2004 WL 2358455 (Tex.App.—Houston [14" Dist.] 2004)(not designated for
publication).

This was an Intoxication Manslaughter case where the defendant was transported to the hospital
where an officer requested mandatory blood draw. The defendant attacked the legal basis for the
draw claiming the defendant was not under arrest at the hospital and as proof pointed out no
charge was filed at the time of the defendant’s release from the hospital. The court found that
when the officer told the defendant he was under arrest, the defendant was restrained to a hospital
bed and that although the restraint was done for medical purposes, it still constituted a restriction
of movement sufficient to be perceived as an arrest.

2. LATER RELEASE DID NOT NEGATE

Williams v. State, 2004 WL 434622 (Tex.App.—Dallas 2004, pet. refd) (Not designated for
publication).
Gattis v. State, 2004 WL 2358455 (Tex.App.—Houston [14™ Dist.] 2004) (Not designated for
publication).

The fact that the officers, after obtaining the blood sample and learning appellant would not be
released immediately from the hospital, decided not to stay with appellant and released him from
their custody does not affect the conclusion that appellant was under arrest at the time the officers
requested the sample.
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C. STATUTORY REQUIREMENTS FOR DRAWING MANDATORY BLOOD DO NOT
APPLY '

1. WHEN DEFENDANT CONSENTS

Doty v. State, 2005 WL 1240697 (Tex.App.—Austin May 26, 2005)(mem.op., Not designated for
publicaiton), pet. dism’d, improvidently granted, No. PD-1159-05, 2007 WL 841112
(Tex.Crim.App.2007)(Not designated for publication).

Ramos v. State, 124 S.W.3d 326 (Tex.App.—Fort Worth 2003, pet. ref'd).

Bennett v. State, 723 S.W.2d 359 (Tex.App.—Fort Worth 1987, no pet.).

Defendant’s consent to blood-alcohol test relieved police officers of obligation to comply with
prerequisites for compelling blood sample.

2. WHEN DEFENDANT IS NOT UNDER ARREST

Skinner v. State, 2006 WL 1420388 (Tex.App.—Tyler 2006) (not designated for publication).
Blumenstetter v. State, 135 S.W.3d 234 (Tex.App.—Texarkana 2004, no pet.).

Ramos v. State, 124 S.W.3d 326 (Tex.App.—Fort Worth 2003, pet. ref'd).

Knisley v. State, 81 S.W.3d 478 (Tex.App.—Dallas 2002, pet. ref'd.).

Nottingham v. State, 908 S.W.2d 585 (Tex.App.—Austin 1995, no pet.).

Burhalter v. State, 642 S.W.2d 231 (Tex.Crim.App. 1982).

Aliff v. State, 627 S.W.2d 166 (Tex.Crim.App. 1982).

Where suspect was not under arrest, officer requesting blood sample be drawn from semi-
conscious/unconscious defendant justified by exigent circumstances.
3. READING DIC-24 — EFFECT ON CONSENT

Combest v. State, 953 S.W.2d 453 (Tex.App.—Austin 1997). On remand 981 S.W.2d 938
(Tex.App.—Austin 1998). Same holding. ‘

Reading DIC-24 when defendant is not under arrest will not per-se make subsequent consent to
give blood sample involuntary.

4, READING DIC-24 AS EVIDENCE OF ARREST
Washburn v. State, 235 S.W.3d 346 (Tex.App.—Texarkana 2007).

Bell v. State, 881 S.W.2d 794 (Tex.App.—Houston [14™ Dist.] 1994).
Nottingham v. State, 908 S.W.2d 585 (Tex.App.—Austin 1995, no pet.).

Where police officer read the DIC-24 to a suSpect prior to asking for a mandatory blood specimen.
The reading of that form constitutes some evidence that the suspect was under arrest.
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D. PROCEDURE FOR TAKING BLOOD SAMPLE
1. OFFICERS MAY USE FORCE TO TAKE BLOOD
Burns v. State, 807 S.W.2d 878 (Tex.App.—Corpus Christi 1991, pet. refd).
No due process violation in involuntary manslaughter case where two police officers held down a

defendant for hospital technician to extract a blood specimen.

2. SAMPLE FROM UNCONSCIOUS DEFENDANT

Pesina v. State, 676 S.W.2d 122 (Tex.Crim.App.1984).

Blood test evidence collected at request of police officer in DWI case not suppressible where
suspect was unconscious and there were exigent circumstances.

3. USE OF ALCOHOL SWAB BEFORE BLOOD DRAW

Kennemur v. State, 280 S.W.3d 305 (Tex.App.—Amarillo 2008, reh. overruled, pet.ref'd).
Kaufman v. State, 632 S.W.2d 685 (Tex.App.—Eastland 1982, pet. ref'd).

Use of alcohol solution to cleanse skin before test merely affects the weight of test and not its
admissibility.
4, WHAT CONSTITUTES A “QUALIFIED TECHNICIAN”
(a) “PHLEBOTOMIST” MAY BE A “QUALIFIED TECHNICIAN”

State v. Bingham, 921 S.W.2d 494 (Tex.App.—Waco 1996 pet. refd).

Common sense interpretation of term “qualified technician” as used in statute permitting only
physician, qualified technician, chemist, registered professional nurse, or licensed vocational nurse
to draw blood specimen for purpose of determining alcohol concentration or presence of controlled
substance upon request or order of police officer, must include phlebotomist whom hospital or other
medical facility has determined to be qualified in technical job of venesection or phlebotomy, i.e.,
drawing of blood.

(b) “PHLEBOTOMIST” QUALIFICATION MUST STILL BE SHOWN

Torres v. State, 109 S.W.3d 602 (Tex.App.—Fort Worth 2003, no pet.).

Because a phlebotomist is not one of the occupations listed in the Statute, the qualifications must
be proven. Though she had no formal training, the witness had been a phlebotomist for the last
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24 years. She was certified through NPA. She drew blood every day and had done so thousands
and thousands of times in her career.

Cavazos v. State, 969 S.W.2d 454 (Tex.App.—Corpus Christi 1998, no pet.).

Circumstantial evidence that blood was drawn by a phlebotomist was held insufficient to support
that he was qualified. In this case no one testified regarding the qualifications of the person
drawing the blood, and no evidence established that the blood was drawn by someone the hospital
had determined to be qualified for that task. (Note: the gist of this holding was that this was a
problem that could have been cured by an additional witness who was aware of this person’s
qualifications.)

(c) RESTRICTIONS ON WHO MAY DRAW BLOOD ONLY APPLY IF
SUSPECT IS UNDER ARREST

Blackwell v. State, 2005 WL 548245, (Tex.App.—Austin 2005) (Not designated for publication).

Restrictions that say that only “a physician, qualified technician (other than an emergency medical
technician), chemist, registered professional nurse, or licensed vocational nurse may take a blood
specimen at the request or order of a peace officer” do not apply when the suspect is not under
arrest and the draw is not done at the request of a peace officer.

5. EMS PERSONNEL MAY NOT DRAW MANDATORY BLOOD
State v. Laird, 38 S.W.3d 707 (Tex.App.—Austin 2000, pet. refd).

Defendant was taken to hospital for mandatory blood draw but when he refused to consent to the
taking of the sample, which was properly requested under 724.012(b) of the Transportation Code,
the hospital staff refused to take the sample on advice of their risk manager. Officer then took
defendant to a nearby fire station where a paramedic who was an “emergency medical services
technician,” drew the blood sample. The blood was suppressed because §24.017(c) of the
Transportation Code excludes “emergency medical services personnel” from the list of people
qualified to draw blood under that statute. The State argued that the Court could and should
properly infer that the legislature intended to exclude emergency medical services personnel from
drawing blood only when they are responding to an emergency situation. This and other
arguments were rejected in favor of following unambiguous wording of the statute.

E. HOSPITAL RECORDS
1. ARE NOT PRIVILEGED
State v. Liendo, 980 S.W.2d 809 (Tex.App.—San Antonio 1998, no pet.).
State v. Hardy, 963 S.W.2d 516 (Tex.Crim.App. 1997).

Knapp v. State, 942 S.W.2d 176 (Tex.App.—Beaumont 1997, pet. refd).
Clark v. State, 933 S.W.2d 332 (Tex.App.—Corpus Christi 1996, no pet.).
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Corpus v. State, 931 S.W.2d 30 (Tex.App.—Austin 1996), pet. dism’d, 962 S.W.2d 590
(Tex.Crim.App. 1998).

State v. Hurd, 865 S.W.2d 605 (Tex.App.—Fort Worth 1993, no pet.).

Thurman v. State, 861 S.W.2d 96 (Tex.App.—Houston [1st Dist] 1993 no pet.).

Blunt v. State, 724 S.W.2d 79 (Tex.Crim.App. 1987).

See also Tex.R.Crim.Evid.509 = no physician/patient privilege

Court held that defendant has no right to privacy in hospital blood test records and the State could
use said records that were obtained by grand jury subpoena.

2, OBTAINING RECORDS BY SUBPOENA
Tapp v. State, 108 S.W.3d 459 (Tex.App.—Houston [14" Dist.] 2003, pet. ref'd)

Garcia v. State, 95 S.W.3d 522 (Tex.App.—Houston [1% Dist.] 2002, no pet.).
Knapp v. State, 942 S.W.2d 176 (Tex.App.—Beaumont 1997).

As there is no constitutional or statutory reasonable expectation of privacy in hospital records of
blood test results, a suspect has no standing to complain of defects in the GJ subpoena process.

" Dickerson v. State, 965 S.W.2d 30 (Tex.App.—Houston [1st Dist] Feb. 19, 1998), 986 S.W.2d 618

(Tex.Crim.App.1999).
Thurman v. State, 861 S.W.2d 96 (Tex.App.—Houston [1st Dist] 1993, no pet.).

Proper to use grand jury subpoena to obtain medical records.

3. RELEASE OF DEFENDANT’S HOSPITAL RECORDS IN RESPONSE TO
A GJ SUBPOENA DOES NOT VIOLATE HIPAA

Murray v. State, 245 S.W.3d 37 (Tex.App —Austin 2007, pet. ref'd).

Health Insurance Portability and Accountability Act (HIPAA) and privacy rule promulgated pursuant
to HIPAA did not overrule or preempt holding in State v. Hardy that a defendant did not have an
expectation of privacy in blood-alcohol test results obtained solely for medical purposes after an
accident. An entity covered by HIPAA regulations is expressly authorized to disclose health
information that is otherwise protected under HIPAA without a patient’s consent in numerous
situations, including for law enforcement purposes pursuant to a grand jury subpoena.

Jacques v. State, 2006 WL 3511408 (Tex.App.—Texarkana Dec 07, 2006) (not designated for
publication).

A hospital’s release of medical records to law enforcement is permitted under limited circumstances
under HIPAA. 45 C.F.R.§ 164.512 (2006). HIPAA specifically authorizes a hospital to release a
patient’s medical records in response to a grand jury subpoena. 45 C.F.R. §164.512()(1)(ii)(B).

86




4, NO HIPPA VIOLATION IN HOSPITAL PERSONNEL TELLING POLICE
BREATH-ALCOHOL CONTENT WITHOUT SUBPOENA

Kirsch v. State, 276 S.W.3d 579 (Tex.App.—Houston [ 1% Dist.] 2008) aff'd 306 S.W.3d 738
(Tex.Crim.App. 2010).

The defendant had been brought into the hospital for treatment after being involved in a motor
vehicle collision. The attending physician ordered a blood draw and analysis for medical purposes
which showed defendant to be intoxicated. Without a request from law enforcement and without
defendant’s consent, hospital personnel informed Houston deputies about the results of the blood
-alcohol test. The defendant tried to suppress the evidence as a violation of HIPPA. The Court of
Appeals points out that under HIPPA, a covered health care provider who provides emergency
health care in response to a medical emergency may disclose protected health care information
to a law enforcement official if such disclosure appears necessary to alert law enforcement to the
“commission and nature of a crime.” In affirming the denial of the motion to suppress, the Court
held that the defendant’s blood-alcohol content in this case suggested he had committed the
offense of DWI. The Court cites Kennemur v. State, 2008 WL 1991730 (Tex.App.—Amarillo 2008)
in support of this holding.

F. CHAIN OF CUSTODY REQUIREMENTS

1. BLOOD TESTED IS SAME AS BLOOD DRAWN
Lynch v. State, 687 S.W.2d 76 (Tex.App.—Amarillo 1985, pet. ref'd).
Can't rely solely on medical records to prove blood test result. State must further show: (1) a
proper chain; and (2) that blood tested was same as blood drawn from defendant. In the absence
of such evidence, medical records are inadmissible.

2, NOT NECESSARY THAT PERSON WHO DREW BLOOD TESTIFY
Yeary v. State, 734 S.W.2d 766 (Tex.App.—Fort Worth 1987, no pet.).
It is sufficient if officer testifies she witnessed the blood drawn by the nurse and any objections to
failure to call nurse to testify go to weight and not admissibility of evidence.

3. GAPS IN CHAIN GO TO “WEIGHT” NOT ADMISSIBILITY
Patel v. State, 2009 WL 1425219 (Tex.App.—Fort Worth 2009) (Not designated for publication).
Penley v. State, 2 S.W.3d 534 (Tex.App.—Texarkana 1999, pet. refd).

Burns v. State, 807 S.W.2d 878 (Tex.App.—Corpus Christi 1991, pet. ref'd).
Gallegos v. State, 776 S.W.2d 312 (Tex.App.—Houston [1st Dist.] 1989, no pet.).

Where the State shows the beginning and the end of the chain of custody, any gaps in the chain
go to the weight of the evidence and not to its admissibility.
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4, NOT NECESSARY TO SHOW WHO DREW THE BLOOD

Blackwell v. State, 2005 WL 548245, (Tex.App.—Austin 2005) (Not designated for publication).

Hospital records with blood test results were admitted with Business Records Affidavit. The
defense contested their admission because the person who drew the blood could not be identified
and did not testify. The State called the surgeon who treated the Defendant but he could not
identify who drew the blood. He said that although he did not conduct or observe the blood draw,
he and other doctors routinely relied on such procedures and records in treating patients. There
was not evidence that an unauthorized or unqualified person drew the blood or that it was done in
an improper manner. The results were therefore held to be admissible.

Beck v. State, 651 S.W.2d 827 (Tex.App.—Houston [1% Dist.] 1983, no pet.).

Proper chain of custody was shown in admission of hospital drawn blood sample in a manslaughter
case even though physician witness could not testify who actually drew the blood sample.

5. NOT NECESSARY TO SHOW WHO DREW OR TESTED THE BLOOD!

Durrett v. State, 36 S.W.3d 205 (Tex.App.—Houston (14" Dist.) 2001, no pet.).

Medical records were offered to show defendant’s blood was drawn and tested. Testimony failed
to show who actually drew the blood and there was contradictory testimony about whether the
State had shown who actually tested the blood. There was testimony about the precautions taken
by the hospital to ensure blood samples are properly drawn, labeled and tested. The Court held
that the testimony was adequate to link the blood result in the records to the defendant and that
the beginning and end of chain were adequately proven. That witness could not recall who took
the sample and who tested it goes to the weight not the admissibility of the evidence.

6. PROVING HOSPITAL BLOOD RESULTS WITH BUSINESS RECORDS
AFFIDAVIT

Desilets v. State, 2010 WL 3910588 (Tex.App.—Beaumont 2010) (Not designated for publication).

This was a case where the State offered the hospital records without calling the person who took
the blood specimen. The defense argued that violated their right to confront the witness. The
Court held that blood results from blood drawn for medical purposes that are separate from the
criminal prosecution are not ‘testimonial” because they are not made for the purpose of
establishing a fact in a criminal prosecution; therefore, defendant’s confrontation rights were not
implicated.

Goodman v. State, 302 S.W.3d 462 (Tex.App.—Texarkana 2010, pdr ref'd).

This was a case where the State offered the hospital records without calling the person in the lab
who tested the blood. Court held that defendant’s hospital blood test results showing his excessive
blood-alcohol level were non-testimonial, and thus their admission without testimony of person who

“actually did the testing did not violate Confrontation Clause in defendant’s prosecution for third

offense of driving while intoxicated.
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G. SANITARY PLACE REQUIREMENT

Adams v. State, 808 S.W. 2d 250, (Tex.App.—Houston [1% Dist.] 1991, no pet.).

Defendant contends that an inspection a month before the blood was drawn at the hospital does
not show the sanitary condition when blood was drawn. The statute does not require such
evidence. Itrequires that a “periodic” inspection be done, not an inspection on the date blood was
drawn. Even without the nurse’s affidavit, the trial judge could have concluded that St. Joseph’s
Hospital was a “sanitary place,” thus satisfying the first part of the statutory predicate.

H. SERUM-BLOOD TEST
Bigon v. State, 252 S.W.3d 360 (Tex.Crim.App.2008).
Defendant objected to the state expert’s testimony concerning the conversion of appellant’s serum-
alcohol level to a blood-alcohol level and retrograde extrapolation on the basis that said testimony
was not reliable. The Court of Appeals held both were admissible. The Court of Criminal Appeals

held that it was not an abuse of discretion to allow said testimony.

Reidweg v. State, 981 S.W.2d 399 (Tex.App.—San Antonio 1998, pdr. ref'd).

Objection to admitting evidence of serum-blood test as opposed to whole blood test overruled as
evidence showed that test instrument was standardized such that serum-blood test result would
be the same as if whole blood were tested.

l. HOSPITAL DRAWN SAMPLE = NOT AN ASSAULT

Hailey v. State, 87 S.W.3d 118 (Tex.Crim.App. 2002) cert. denied, 538 U.S. 1060 (2003).

Defendant arrested for DWI. The evidence at the time of arrest showed that defendant was: 1)
Bouncing off guardrail; 2) Crossing into oncoming traffic; 3) PBT administered at the scene showed
an alcohol concentration of .337. Officer, fearing there may be Alcohol Poisoning transported
defendant to the hospital. Defendant was read the DIC-24 and refused to give a sample. Hospital
drew a medical sample that showed a .454. Court of Appeals held that blood was illegally taken
and that the taking of the blood sample constituted an assault on the defendant by the hospital
personnel. The problem was that no witness was called from the hospital to say why the blood was
taken. The Court of Criminal Appeals held that it was improper for the Court of Appeals to
reverse the case based on a theory not presented to the trial court (that being the hospital
assault issue) and so reversed the Court of Appeals decision affirming the trial court’s
finding that the blood sample was admissible.
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Spebar v. State, 121 S.W.3d 61 (Tex.App.—San Antonio, September 3, 2003, no pet.).

Another case where the blood sample was drawn by hospital personnel after the defendant refused
to give the police a sample. As in the case above, the defendant claims the evidence was
inadmissible because it was obtained when the hospital illegally assaulted him. This claim was
rejected by the Trial Court. The defendant cites the Court of Appeals opinion in the Hailey case.
The Court first distinguishes Hailey by pointing out that the trial judge in its ruling stated that this
was not a case of law enforcement taking a blood sample but rather blood taken as part of the
defendant’s medical treatment. The Court further rejects the defendant’s argument that the hospital
personnel were agents of the State.

J. ACQUIESCENCE TO HOSPITAL BLOOD DRAW = CONSENT
State v. Kelly, 204 S.W.3d 808 (Tex.Crim.App., 2006).
In response to the objection to the admissibility of a medical blood draw where the defendant
objected she never “consented” to the draw, the court held that an express or implied finding of
“mere acquiescence” to the blood draw also constitutes a finding of consent to the blood draw.
K. SEARCH WARRANT IN DWI CASE
1. IS PROPER

Dye v. State, 2003 WL 361289 (Tex.App.—EIl Paso 2003)(not designated for publication).
Beeman v. State, 86 S.W.3d 613, (Tex.Crim.App. 2002).

This case involved a rear end collision without injuries that resulted in the suspect’s arrest for DWI.
After the suspect refused to give a breath sample, the officer got a search warrant that authorized
a blood sample be drawn and said sample was taken over the suspect’s objection. The issue on
appeal is whether the implied consent law prohibits drawing a suspect’s blood under a search
warrant. The Court of Criminal Appeals holds that it does not, pointing out that to interpret the
statute in that way would afford DWI suspects more protection than other criminal suspects.

2. FAILURE TO NOTE TIME OF STOP NOT NECESSARILY FATAL TO
WARRANT

State v. Dugas, 2009 WL 2356665 (Tex.App.—Houston [14" Dist.] 2009, pet. refd) (Not
designated for publication).

This case involved an attack on a blood search warrant. At the motion to suppress hearing, the
defendant argued the affidavit was insufficient as it failed to include the time the alleged offense
occurred which meant there was not basis for the magistrate to determine whether the defendant’s
blood would contain evidence of a crime. The trial court granted the motion to suppress on this
argument. The Appellate Court stated that the test is not whether other facts could or even should
have been included in the affidavit but whether the combined logical force of facts that are in the
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affidavit provide probable cause. In this case even though the affidavit did not reflect the time of
the stop, it did reflect the stop and warrant issuance occurred on the same date and that the
maximum amount of time would have been just over six hours and concluded the trial court erred
in granting the motion to suppress.

3. FAILURE TO NOTE DATE AND TIME OF STOP MAY BE FATAL TO
WARRANT

State v. Jordan, 315 S.W.3d 660 (Tex.App.—Austin 2010, pdr granted).

Search warrant affidavit, which did not state the date and time when defendant was suspected of
driving while intoxicated, was insufficient to support issuance of search warrant authorizing taking
of sample of defendant’s blood to test for alcohol concentration.

4, FAILURE OF WARRANT TO STATE OFFICER’S QUALIFICATION AND
USE OF ACRONYMS FOR FST’S NOT FATAL

Hogan v. State, 2010 WL 4676999 (Tex.App.—Fort Worth 2010).

In this case the use of acronyms HGN, WAT, etc., and the failure to state how the officer was
qualified to administer the FST’s was held to not render the warrant affidavit insufficient.

5. FAX OF BLOOD SEARCH WARRANTS UPHELD

Swenson v. State, 2010 WL 924124 (Tex.App.—Dallas 2010) (Not designated for publication).

The issue on appeal was whether an officer’s telephonic oath and presentation of the affidavit by
facsimile satisfies the requirement of personally swearing to the facts before the issuing magistrate.
The Court never really answers that question as it “assumes without deciding the affidavit was
defective because of the manner in which it was presented.” It then concluded the “good faith
exception”applies and the record supports the trial court’s alternative conclusion that the blood was
seized “in good faith” reliance on a search warrant based on probable cause and issued by a
neutral magistrate.

L. DIC-24 NEED NOT BE READ BEFORE MANDATORY BLOOD DRAW
Enriquez v. State, 56 S.W.3d 596 (Tex.App.— Corpus Christi 2001, pet. ref'd).

Motorist was not entitled to statutory warnings (DIC-24) before officer requested that motorist
submit to blood test when officer had statutory grounds for compelling a blood test. The Court went
on to say that a requirement that appellant be admonished as the statute requires would be
surplus.
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M. ONLY ONE SAMPLE MAY BE DRAWN UNDER MANDATORY BLOOD LAW

State v. Neesley,196 S.W.3d 356 (Tex.App..—Houston [1% Dist.] 2006, pdr granted).

Reversed State v. Neesley, 239 S.W.3d 780 (Tex.Crim.App. 2007).

This is an intoxication manslaughter case in which the police subsequent to arrest had a mandatory
blood specimen drawn by a nurse after the defendant refused to give a sample. The proximity of
the first blood draw to an intravenous saline line caused the first sample to be diluted so that
another sample was drawn at the officer’s request about an hour later. The defendant attacks the
legal authority for the second blood draw and the motion to suppress those results was granted by
the trial court. The State raised four reasons why the results of the second blood draw should be
admitted. Those were that (1) probable cause and exigent circumstances authorized the second
drawing of appellee’s blood without a warrant and without additional statutory compliance; (2) the
implied consent statute is not applicable because defendant’s blood was drawn primarily for
treatment purposes; (3) section 724.012(b) of the Transportation Code (implied consent statute)
allows for the taking of multiple specimens to obtain a “usable” specimen; and (4) the second
drawing of blood was a continuation of the initial blood sample, precluding the need for additional
authorization for the second blood sample. The Court’s response was that the State waived its first
two issues for review, that section 724.012(b) allows for the taking of a single specimen, the
continuation-search theory is not applicable. The Court distinguished the cases that the State
presented as supporting the taking of multiple samples as being based upon section 724.012(a)
as opposed to section 724.012(b).

The Court of Criminal Appeals reversed holding that “specimen” is to be construed to mean

a “usable” specimen — in essence adopting State’s argument number three listed above.
It further held that under the section cited above only one usable specimen could be drawn.

N. WHEN DEFENDANT CONSENTS, 724.012 OF TRANSPORTATION CODE DOES
NOT APPLY

Subirias v. State, 278 S.W.3d 406 (Tex.App.—San Antonio 2009, pdr ref'd.).

This case involves a defendant who was involved in a wreck that resulted in two deaths and two
SBI’s. A total of three blood draws were done; he was arrested after the second blood draw but
before the third. He challenged the first blood draw as being pre-arrest, and the second blood draw
as being in violation of Transportation Code Section 724.012(b) allowing only a single blood draw.
The evidence showed he consented to both blood draws and the Court held that when one
consents, 724.012 does not apply. He further objected to the first and second blood draws as
being in violation of Rule 403 of the Texas Rules of Evidence and that was rejected after applying
the six factors that go to that issue. The attack on the reliability of the retrograde extrapolation was
also rejected based on the facts of this case. In his final point, he argued that the medical blood
draw should have been suppressed because it was not taken by a person qualified to do so under
Transportation Code 724.017 while conceding that medical blood draws are not required to meet
the standards set forth in section 724.107, but argued they should still be applicable to ensure
reliability of said draws. This issue was not properly preserved for review.
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