































































































































































































forfeited in the guilt-innocence phase of the trial. The Court held that the forfeiture of an accused’s
bail bond may be proved as tending to show flight which, in the context of bail-jumping, may be
construed as evidence of guilt. For that reason evidence of the defendant’s failure to appear in
1999 and that his bond was forfeited was relevant and admissible as evidence of his guilt.

XIV. STATEMENTS BY DEFENDANT

A. PRE-ARREST STATEMENTS
1. ADMISSIBLE
Warren v. State, 2011 WL 4036139 (Tex.App.—Houston [1 Dist.] 2011, pet. filed).

Court held that it was not error to admit the following statements by defendant made at the scene
upon initial contact with defendant on the basis that he was not Mirandized before statements were
made. S

1) Deputy asked defendant how he had come to know about the crash, and defendant
responded that he drove his truck into the ditch.

2) Deputy asked defendant where he was coming from, and defendant responded that he
was coming from his home on Cypresswood. Deputy then asked defendant what his
intended destination was, and defendant responded that his destination was his home.

3) Deputy asked defendant for his driver’s license. Defendant started fumbling through his
wallet, dropping business cards out of it. Defendant then looked back up and asked
deputy what he had just asked him for.

4) Deputy asked defendant if he had been drinking and defendant responded that he had
“drunk some.” When asked how many, defendant referred to it “as a few.”

5) While deputy was talking to him, the defendant demanded that deputy call a person
identified as J.R. who he asserted was a deputy with the sheriff's department.

6) Prior to administering the field sobriety test, deputy asked defendant about any
medications he was taking or physical problems he might have. Defendant said he was
not taking any type of medications and indicated that he did not have any physical
problems or difficulties. ,

7) When he got out of deputy’s patrol car for the field sobriety test, defendant was unsteady
on his feet and asked repeatedly what he was being charged with.

8) At the time defendant was asking what he was being charged with, he told deputy that
deputy couldn’t prove that he was driving the truck. Defendant then told deputy, “I beat
one of these already.”

Davidson v. State, 2010 WL 118776 (Tex.App.—Dallas 2010, no pet.) (Not designated for
publication).

After the officer administered the field sobriety tests, he asked the defendant if he thought that he
should be driving and asked if the defendant would have been driving if his grandchildren were in
the car. Defendant answered “no”to both questions. Defendant argued that such statements were
inadmissible custodial interrogation, but Court held he failed to identify any facts of the incident that
would objectively show that the officer manifested the existence of probable cause or intent to
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arrest him at the time he answered the questions. Therefore, questions and answers were
admissible.

Froh v. State , 2006 WL 1281086 (Tex.App.—Fort Worth, 2006. May 11, 2006, no pet.)(Not
designated for publication).

After stopping the defendant for a traffic violation and smelling an odor of alcohol, the officer asked
the defendant how much he had to drink and the defendant responded “at least five” beers. The
officer later asked him if he was saying he was intoxicated and appellant responded, “yes.” The
defendant moved to suppress these statements arguing they were the product of custodial
interrogation. The Court held that he was not in custody for purposes of Miranda when he made
the statements in question. Though the officer’s questions concerning alcohol consumption and
field sobriety evaluations may indicate that appellant was under suspicion, they were not so
intrusive as to elevate the investigatory stop to a custodial interrogation. The Court further pointed
out that the mere existence of probable cause alone is not sufficient to trigger ~Miranda; other
circumstances must exist for a reasonable person to believe that he is under restraint to the degree
associated with an arrest and those circumstances were not present in this case.

Hernandez v. State, 107 S.W.3d 41 (Tex.App.—San Antonio 2003, pet. ref'd).

In holding that the defendant’s statement was admissible, the Court focused on the standard that
it is not what the officer thought, his subjective intent, but rather how a reasonable person in
suspect’s position would see the issue of whether he was in custody. After some brief questioning
and field sobriety tests were performed, the officer formed a subjective intent to arrest the
defendant but did not communicate that to him until the defendant told the officer he had consumed
“nine beers” after which he was placed under arrest and handcuffed. Up to that point, the Court
found that the defendant “would not have felt completely at the mercy of the police and would have
expected to be able to proceed along his way if he passed the field sobriety tests.” For that reason,
the defendant was not in custody when he made the statement and the statement was properly
admitted.

Lewis v. State, 72 S.W.3d 704 (Tex.App.—Fort Worth 2002, pet. refd).

Officer arrived at the scene of the accident and witness pointed out defendant as being the driver.
Officer asked defendant for drivers license and insurance, noticed odor of alcoholic beverage,
noticed defendant stumble. Officer asked defendant if he had anything to drink and defendant
responded he had approximately five beers. Court held statements were admissible as defendant
was not in custody.

State v. Stevenson, 958 S.W.2d 824 (Tex.Crim.App. 1997).

Officer arrived at scene of one accident and finds defendant and his wife at the scene and asked
who was driving. Both defendant and his wife said she was. Officer noted injuries on wife
consistent with her being passenger and repeated the question after which defendant admitted he
was the driver. In holding that the statement was admissible, the Court noted that defendant’s
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becoming the focus of a DWI investigation at the time the question was asked did not convert the
roadside stop to custodial interrogation.

Loar v. State, 627 S.W.2d 399 (Tex.Crim.App. [panel op] 1981).

Statement made by defendant that he had "one glass of wine" made during traffic stop, not product
of custodial interrogation and is admissible.

Abernathy v. State, 963 S.W.2d 822 (Tex.App.—San Antonio 1998, pet. ref'd).

After stopping defendant, the officer smelled a moderate odor of intoxicants, noticed defendant’s
eyes were glassy, asked him to get out of the vehicle, and if he had had anything to drink.
Defendant responded that he had had a few drinks. The officer asked defendant to perform a
series of three field sobriety tests after which he again asked him how much he had had to drink
and defendant said he had consumed four drinks. In holding both statements were admissible, the
Court found that all the measures employed by the officer until the time of the arrest were in
pursuance of a temporary investigation to determine whether defendant was driving a motor vehicle
while intoxicated. There was no coercive atmosphere of custodial interrogation as contemplated
by Miranda and its progeny. No violations of the Fifth and Fourteenth Amendments have been
shown, as defendant simply was not subjected to custodial interrogation.

Galloway v. State, 778 S.W. 2d 111 (Tex.App.—Houston [14th Dist.] 1989, no pet. )
Massie v. State, 744 S.W.2d 314 (Tex.App.—Dallas 1988, pet. refd). :

Questioning that occurs as normal incident of arrest and custody is not interrogation. Officer upon
approaching defendant asked if he had been drinking and defendant replied "Yes, I've been
drinking a lot." That statement is admissible.

State v. Waldrop, 7 S.W.3d 836 (Tex.App.—Austin 1999, no pet.).

A roadside stop does not place a driver in custody to the degree that Miranda warnings need to be
administered. In this case, the Court reversed an order of the trial court suppressing statements
about when and where a defendant was drinking and his comment that he was drunk when all
statements were made after the stop but before field sobriety tests were conducted.

Hutto v. State, 977 S.W.2d 855 (Tex.App.—Houston [14th Dist.] 1998, no pet.).

Before an accident investigation becomes a custodial situation where Miranda protection is
available there must be: 1) evidence that defendant subjectively perceived he was not free to leave;
2) a manifestation by the officer to the defendant of his intent to arrest him. In this case, the Court
found the officer’s conducting field sobriety testing and questioning of defendant did not convert
roadside stop into arrest and that oral statements of defendant were admissible.
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Harrison v. State, 788 S.W.2d 392 (Tex.App.—Houston [1st Dist.] 1990, no pet.).

Statement made by defendant, in response to questioning by officer, that he had 3-5 beers, was

not result of custodial interrogation where officer had just stopped the defendant, had noted the

odor of alcohol on his breath, and had not arrested him. Court stressed officer was "just beginning

to form suspicion that motorist was intoxicated at time of statement."”

- Morris v. State, 897 S.W.2d 528 (Tex.App.—El Paso 1995, no pet.).

During DWI videotaping, officer asked defendant during recitation of statutory warning, "Are you

too intoxicated to understand me?" —not custodial interrogation.

~ Shepherd v. State, 915 S.W.2d 177 (Tex.App.—Fort Worth 1996, pet. refd).

Statement made by defendant that he was not going to take breath test because he was too

intoxicated to pass it was admissible when it was an unsolicited response to a query by intox

operator over the radio to arresting officer as to whether the defendant was going to take the test.
2. INADMISSIBLE, "CUSTODIAL INTERROGATION"

Alford v. State, 22 S.W.3d 669 (Tex.App.—Fort Worth 2000, pet. refd).

Defendant who had exhibited signs of intoxication including field sobriety test failures, who was

subsequently handcuffed, was in custody when second officer arrived 6-7 minutes after the stop.

As such, the officer’s question about whether he had been drinking was custodial interrogation and
his answer of 6 beers was inadmissible and warranted reversal of his conviction.

Gonzales v. State, 581 S.W.2d 690 (Tex.Crim.App. 1979).

After viewing vehicle weaving, driver stopped for DWI investigation, asked to sit in patrol car while
license was checked, not free to go, asked if "he had been in trouble before."

Scott v. State, 564 S.W.2d 759 (Tex.Crim.App. 1978).

Driver stopped for license check, arrested for outstanding warrant, placed in patrol car, pistol found,
asked “who pistol belonged to?”

Newberry v. State, 552 S.W.2d 457 (Tex.Crim.App. 1977).

Driver stopped for traffic violations, had difficulty getting out of car and finding his license, asked
if, what and how much he.had been drinking, and then placed under arrest. Testimony showed
he was not free to go from the time he was stopped.
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Ragan v. State, 642 S.W.2d 489 (Tex.Crim.App. 1982).
Defendant stopped for weaving. Officer suspected intoxicated. Asked to sit on police car for further
questioning. Officer tape recorded statements.
B. "MIRANDA WARNINGS" - RECITATION MUST BE ACCURATE
State v. Subke, 918 S.W.2d 11 (Tex.App.—Dallas 1995 pet. refd).
When giving Miranda warning, the wording must be followed precisely. In this case the officer

warning that any statement could be used against the suspect "at trial" instead of "in court”
rendered statements made inadmissible. :

C. ACCIDENT REPORTS STATUTE HAS NO EFFECT ON ADMISSIBILITY OF
DRIVER’S ORAL STATEMENTS

State v. Reyna, 89 S.W.3d 128 (Tex.App.—Corpus Christi 2002, no pet.).
State v. Stevenson, 958 S.W.2d 824 (Tex.Crim.App. 1997).
Spradling v. State, 628 S.W.2d 123 (Tex.App.—Beaumont 1981, pet. refd).

Statute making accident reports privileged and confidential did not prevent police officer from
testifying to oral statements given by defendant concerning said accident.
D. DOES HANDCUFFING DEFENDANT PLACE HIMIN “CUSTODY” FOR MIRANDA

PURPOSES?

1. NO
Rhodes v. State, 945 S.W.2d 115 (Tex.Crim.App. 1997).
Based ﬁnding of no custody on its determination of whether the defendant was subjected to
treatment that resulted in his being in custody for practical purposes and whether a reasonable
person in those circumstances would have felt he or she was not at liberty to terminate
interrogation and leave.

2. YES
Campbell v. State, 325 S.W.3d 222 (Tex.App. —Fort Worth, 2010).
Stop of defendant constituted an arrest after defendant was placed in handcuffs, and thus
defendant’s subsequent statements were subject to warning requirements of Miranda and State
statute for purposes of later driving while intoxicated (DWI) prosecution. Police officer who stopped

defendant did not testify that he handcuffed defendant for officer safety purposes, to continue
investigation, or to maintain the status quo; and after handcuffing defendant, officer asked
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defendant identification questions as would be beyond normal Terry stop questions. Even though
it was error to allow the jury to hear statements, the case was not reversed as Court found it did ‘
not contribute to defendant’s conviction or punishment.

Alford v. State, 22 S.W.3d 669 (Tex.App.—Fort Worth, July 20, 2000,' pet. refd).
Using the same standard listed above and distinguishing this case from that one held that

handcuffing the defendant did place him in custody and thereby rendered his statements
inadmissible and required reversal.

E. STATEMENTS ABOUT DRUG USE INADMISSIBLE WITHOUT EXPERT
TESTIMONY

Layton v. State, 280 S.W.3d 285 (Tex.Crim.App. 2009, reh. denied).
The defendant objected to the admission of the portion of the DWI video where he admitted taking
Valium and Xanax as irrelevant. (It should be noted that the definition of intoxication listed in the
information in this case alleged only “alcohol” intoxication). In reversing the case, the Court of
Criminal Appeals held that without expert testimony to provide the foundation required to admit
scientific evidence, the testimony regarding Appellant’s use of prescription medications was not
shown to be relevant to the issue of his intoxication.

F. STATEMENTS BY DEFENDANT’S HUSBAND - NOT HEARSAY

Snokhous v. State, 2010 WL 1930088 (Tex.App.—Austin 2010, no pet.) (Not designated for
publication).

Defendant’s husband made the statement to officers during his wife’s arrest for DWI that “whatever

you guys can do to keep her out of a DWI | would really appreciate it” was admissible as non-
hearsay as a present sense impression. (Concurring opinion)

XV. FIELD SOBRIETY TESTS
A HORIZONTAL GAZE NYSTAGMUS
1. IS ADMISSIBLE

Quinney v. State, 99 S.W.3d 853 (Tex.App.—Houston [14™ Dist.] 2003, no pet.).
Gullatt v. State, 74 S.W.3d 880 (Tex.App.—Waco 2002, no pet.).
Emerson v. State, 880 S.W.2d 759 (Tex.Crim.App. 1994).
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2, OFFICER DOES NOT HAVE TO BE AN OPHTHALMOLOGIST TO
TESTIFY

Emerson v. State, 880 S.W.2d 759 (Tex.Crim.App. 1994).
Anderson v. State, 866 S.W.2d 685 (Tex.App.—Houston [1st Dist.] 1993, pet. refd).
Finley v. State, 809 S.W.2d 909 (Tex.App.—Houston [14th Dist.] 1991, pet. ref'd).
3. DOES THE OFFICER NEED TO BE CERTIFIED?

(a) NO, BUT RULE 702 REQUIREMENTS MUST BE MET
Price v. State, 2006 WL 1707955 (Tex.App.—Austin 2006, pet. denied) (Not designated for
publication).
Burkhart v. State, 2003 WL 21999896 (Tex.App.—Dallas, 2003, no pet.) (Not designated for
publication).
- Hackett v. State, 2003 WL 21810964 (Tex.App.—Fort Worth, 2003, no pet.) (Not designated for
publication). ’ )
Kerr v. State, 921 S.W.2d 498 (Tex.App.—Fort Worth 1996, no pet.).
The Emerson case does not require that an officer have “practitioner certification” before his
testimony on HGN is admissible. Such determination is to be covered by Rule 702 of the Texas
Rules on Criminal Evidence.

(b) CERTIFICATION FROM A TRAINING COURSE WILL SUFFICE
Smith v. State, 65 S.W.3d 332 (Tex.App.—Waco 2001, no pet.).
Officer who had extensive training in standardized field sobriety tests which began at the police
academy and continued with additional course work who also received certification from a course
at Texas A & M University was qualified to testify about HGN.

(c) OFFICER MUST HAVE SOME CERTIFICATION
Ellis v. State, 86 S.W.3d 759 (Tex.App.—Waco 2002, pet. ref'd).
Officer who testified that he never completed the thirty test cases he was supposed to perform as
part of a NHTSA course on HGN and who testified upon cross that he was not certified to perform
HGN should not have been allowed to testify about HGN. Error was found to be harmless.

(d) LAPSED CERTIFICATION WILL NOT DISQUALIFY
Patton v. State, 2011 WL 541481 (Tex.App.—San Antonio 2011).

In this case defendant contends officer was not qualified to administer the HGN or testify to its
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results because Officer Patten had not been re-certified under the Texas Administrative Code to
perform field sobriety tests when appellant was stopped, that the test was not done properly, and
that finding of clues 3 in one eye and 2 in the other rendered test result medically impossible. The
Court found certification is not necessary and while finding that the officer may have only held the
stimulus for three seconds instead of four, it was within the trial court’s discretion to find that any
deviation committed by officer during administration of the HGN test was slight and did not affect
the reliability and admissibility of the results. Appellant exhibited three clues in the right eye and
one clue in the left eye. The odd clue finding was attributed by officer to defendant’s not following
stimulus, thereby preventing him finding other clues.

Liles v. State, 2009 WL 3152174 (Tex.App.—Houston [1%! Dist.] 2009, no pet.) (Not designated for
publication).

The Court held that even though the officer’s state certification [sce TEX.ADMIN.CODE §221.9
(2009)] in HGN had expired the month prior to testing the appellant, and he had not taken the
requisite re-certification courses, he was nevertheless qualified to testify as an expert regarding the
administration of the HGN test based on his training and experience.

4, IMPROPER FOR TRIAL COURT TO TAKE JUDICIAL NOTICE OF TEST'S
RELIABILITY

O’Connell v. State, 17 S.W.3d 746 (Tex.App.—Austin 2000, no pet.).

It was improper for the trial judge to take judicial notice of the HGN test and to include a paragraph
in the jury instruction to that effect. The Court holds that the reliability of HGN is a legislative fact,
not an adjudicative fact, so Texas Evidence Rule 201 does not apply.

5. WITNESS CAN'T CORRELATE TEST TO BLOOD ALCOHOL
CONCENTRATION

Smith v. State, 65 S.W.3d 332 (Tex.App.—Waco 2001, no pet.).
Webster v. State, 26 S.W.3d 17 (Tex.App.—Waco 2000, pet. ref'd).
Youens v. State, 988 S.W.2d 404 (Tex.App.—Houston [1% Dist] 1999, no pet.).

Officer’s testimony that his finding four clues in HGN told him there was a 75% chance that the
subject had a B.A.C. over 0.10 was error. (In Webster, error rendered harmless after instruction
to disregard testimony.)

6. VERTICAL GAZE NYSTAGMUS/RESTING NYSTAGMUS
Stovall v. State, 140 S.W.3d 712 (Tex.App.—Tyler 2004) (reh. overruled).

Evidence of vertical nystagmus should not have been admitted by the trial court without conducting
a Daubert/Kelly hearing. The Court points out that a trial court must actually examine and assess
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the reliability of VGN before it is admissible and no Court has (as of yet) done that. So Emerson
could not be cited on the issue of admissibility as that case never mentioned VGN.
Quinney v. State, 99 S.W.3d 853 (Tex.App.—Houston [14™ Dist.] 2003, no pet.).

In holding that it was error, albeit harmless, to allow testimony concerning “vertical nystagmus”and
“resting nystagmus,” the Court distinguished these tests from horizontal gaze nystagmus tests as
follows. In Emerson, the Court of Criminal Appeals exhaustively examined the scientific theory
behind HGN testing, but did not address the theory behind “vertical nystagmus” or ‘resting
nystagmus”testing. For “vertical nystagmus” and ‘resting nystagmus” evidence to be admissible,
the proponent must present evidence of similar research of the scientific theory underlying those
tests.

7. IMPACT OF FAILING TO PERFORM FST’S PER NHTSA GUIDELINES

Leverett v. State, 2007 WL 1054140 (Tex.App.—Dallas, 2007, no pet.).

In holding that small variations in the way HGN was performed did not render it inadmissible, the
Court pointed out that small variations in the administration of the test do not render the HGN test
results inadmissible or unreliable but may affect the weight to be given to the testimony. Plouff v.
State, 192 S.W.3d 213, (Tex.App.—Houston [14" Dist.] 2006, no pet.) (citing Compton v. State,
120 S.W. 3d 373, 378 (Tex.App.—Texarkana 2003, pet.refd)). Here, the officer took
approximately fifty-three seconds to complete the test but allegedly should have taken at least
eighty-two. This difference in timing is not a meaningful variation. McRae v. State, 152 S.W.3d
739, 744 (Tex.App.—Houston [1° Dist.] 2004, pet. refd) (holding where officer admitted HGN test
was invalid, court abused its discretion in admitting HGN testimony). Moreover, there are intervals
in the HGN test where the officer is simply positioning the eyes for the next test, and any variation
in the time to do so “would have no effect on the reliability of [the] test.”

Taylor v. State, 2006 WL 1649037 (Tex.App.—Austin 2006, pet. refd) (Not designated for
publication).

This case involves an attack on the manner in which the HGN test was performed and attacks on
the method put forward by the defense with expert witness Troy Walden. This case involves a
detailed recitation of the attacks and is a good read for any prosecutor facing an expert attack on
the FSTs. In response to the defense attack that the time of the passes was done incorrectly, the
Court found that “Even if the time recommended by Walden and the NHTSA manual is accurate,
the difference between this time and that estimated by Officer Clayton appears negligible.” The
Court further found that there was nothing to show that the difference in time would result in a
finding of smooth pursuit of appellant’s eyes rather than a lack of smooth pursuit. The Court also
found that Walden's testimony that Officer Clayton made only one pass of each eye in checking
for smooth pursuit of the eyes when there should have been two passes of each eye did not
provide a basis for excluding the HGN test. The defense also attacked the fact that the stimulus
was held at maximum deviation for 3 rather than 4 seconds. Again the Court found the time
difference negligible. The Court mentioned that the NHTSA manual was not infroduced. Nor did
the trial Court take “judicial notice” of any such manual.

Reynolds V. State, 163 S.W.3d 808 (Tex.App. Amarillo 2005) affirmed other grounds 204 S.W.3D
386 (Tex.Crim.App. 2006).
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Compton v. State, 120 S.W.3d 375 (Tex.App.—Houston [1° Dist.] 2003, pet. refd).

Police officer’s slight deviation in number of seconds taken to conduct horizontal nystagmus (HGN)
test from number of seconds recommended by DWI Detection Manual did not invalidate test results
otherwise indicating that defendant was driving while intoxicated. The objection by the defense
was that the officer administered the smooth pursuit portion of the HGN test in eleven seconds
instead of the sixteen seconds prescribed in the DWI Detection Manual. He argued that the officer
moved the stimulus two and a half seconds faster than recommended for each eye. The Court
noted that the manual itself only provides approximations of the time required for properly
conducting the tests. The Defendant’s argument that the slightly increased speed with which
Baggett administered the test amounted to an inappropriate application of the technique,
invalidating the results was found by the Court to be untenable and, if accepted, would “effectively
negate the usefulness of the tests entirely.” As to the OLS, the officer failed to instruct the
defendant to keep his arms by his side. The Court found that it was error to admit this test which
it did find was not done per the manual but found that error to be harmless. The Court noted that
the officer’s failure to instruct Compton to keep his arms at his side should have made the test
easier to perform.

8. DVD SHOWING HGN PROPERLY ADMITTED AS DEMONSTRATIVE AID
Hartsock v. State, 322 S.W.3d 775 (Tex.App.—Fort Worth 2010, no pet.).

In this case the State offered a DVD featuring videos of an individual's eyes with and without
nystagmus. The court held this was a properly admitted demonstrative aid to help the jury
understand the signs the officer looks for when conducting the HGN test.

B. 'ONE LEG STAND = LAY WITNESS TESTIMONY

Taylor v. State, 2006 WL 1649037 (Tex.App.—Austin 2006, pet. ref'd) (Not designated for
publication). ’
McRae v. State, 152 S.W.3d 739 (Tex.App.—Houston [1* Dist.] December 02, 2004, pet. ref'd).

We conclude that the testimony by the arresting officer concerning the one-leg stand, which
follows, is lay witness testimony governed by Rule 701 of the Texas Rules of Criminal Evidence.
That an officer uses terms like “standardized clues,” “test,” or “divided attention,” does not mean
the officer is no longer testifying as a lay witness and begins to testify as an expert, who must
therefore be qualified. The Court disagreed withU.S. v. Horn, 185 F Supp.2d 530, (D.Md.Jan. 31,
2002) opinion to the extent that it holds that using these words automatically changes lay testimony
into expert testimony. We conclude that, under the circumstances demonstrated here, the words
“clues,” “test,” and “divided attention” merely refer to observations by the peace officer based on
common knowledge observations of the one-leg stand and do not convert the lay witness testimony
into expert testimony. We hold that the officer’s testimony, as described above, concerning his
observations of appellant’s performance on the one-leg-stand test were admissible as lay witness
testimony under Rule 701 of the Texas Rules of Criminal Evidence.
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C. WALK AND TURN = LAY WITNESS TESTIMONY
Plouff v. State, 192 S.W.3d 213 (Tex.App.—Houston [14 Dist.], 2006, no pet.).

Arresting officer’s testimony regarding the results of walk-and-turn and one-leg stand tests was
admissible as lay witness testimony in driving while intoxicated (DWI) prosecution. Officer’s
testimony about defendant’s coordination, balance, and mental agility problems exhibited during
one-leg stand and walk-and-turn tests was observation grounded in common knowledge that
excessive alcohol consumption could cause problems with coordination, balance, and mental
agility.

D. OFFICER MAY TESTIFY ABOUT SCIENTIFIC STUDIES FINDINGS RE: THE
RELIABILITY OF FST’S

Lorenz v. State,176 S.W.3d 492 (Tex.App.—Houston [1 Dist.] 2004, pdr ref'd).

Arresting officer’s testimony that studies had found that the three field sobriety tests conducted on
defendant were 91 to 95 percent accurate when used in conjunction with each other, did not
impermissibly correlate to defendant’s quantitative blood-alcohol content (BAC).

E. OFFICERS MAY COERCE SUSPECT INTO PERFORMING FST'S
Qguntope v. State, 177 S.W.3d 435 (Tex.App.—Houston [1* Dist.] 2005, no pet.).

Officer told Defendant who had initially refused to do FSTs that he would take him to jail if he
continued to refuse after which Defendant did FSTs. Prior to his plea, Defendant had moved to
suppress the results of his FSTs on the grounds he was improperly coerced into doing the tests
by the officer’s statement. The Court of Appeals held that there was no due process violation in
admitting the test results. In so holding, the Court points out that Court of Criminal Appeals has
. held that authorities may compel a defendant to submit physical evidence of intoxication. It
distinguishes this case from Erdman as there are no statutory warnings that apply to FSTs.

F. REFUSAL TO PERFORM FST’S = PC TO ARREST AND EVIDENCE OF GUILT

Texas Department of Public Safety v. Gilfeather, 293 S.W.3d 875 (Tex.App.—Fort Worth 2009).
Maxwell v. State, 253 S.W.3d 309 (Tex.App.—Fort Worth, 2008, pet. refd).

Officer may consider defendant’s refusal to do Field Sobriety Tests when determining the issue of
probable cause to arrest.

Texas Department Of Public Safety v. Nielsen, 102 S.W. 3d 313 (Tex.App.—Beaumont, 2003, no
pet.). : _

Substantial evidence existed of probable cause for driver’s arrest for driving while intoxicated (DWI)
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where police officer noticed several signs of intoxication including alcoholic odor coming from
vehicle, driver’s refusal to make eye contact with officer , driver’s refusal to roll down window,
driver’s response that he had consumed two to four beers when asked if he had been drinking, and
driver’s refusal to take field sobriety tests. The totality of the circumstances is substantial evidence -
of probable cause for Nielsen’s arrest.

Lonsdale v. State, 2006 WL 2480342 (Tex.App.—EI Paso, 2006, pet. ref'd).

Defendant challenged the admission of testimony that he refused to perform the field sobriety tests.
He complains that the evidence was irrelevant, and if relevant, more prejudicial than probative. He
also points to violations of his constitutional rights, arguing that the invocation of the right to
counsel, the right to remain silent, and the right against unreasonable search and seizure may not
be relied upon as evidence of guilt. The Court rejects these arguments and finds that a defendant’s
refusal to perform FST's is relevant and admissible. Court further held that it was proper argument
that the jury could infer that his refusal was evidence of intoxication.

State v. Garrett, 22 S.W. 3d 650 (Tex.App.—Austin, 2000, no pet.).

Defendant’s argument—which prevailed in the trial court— was that classic indicators of inebriation
that would be present in a normal DWI arrest were absent in this case. We note that many of these
factors such as performance on field sobriety tests, were absent as a direct result of defendant’s
conduct, i.e., his refusal to participate in any of these tests. While we regard these missing factors
as a part of the totality of the circumstances, they are only a part, and where many of the missing
factors are due to a defendant’s conduct, we believe that the officers could reasonably consider
that conduct as part of the totality of the circumstances that provided probable cause to arrest.

Dawkins v. State, 822 S.W. 2d 668, 671 (Tex.App.—Waco, 1991, pet. refd).

In prosecution for felony driving while intoxicated, admission of video tape which showed
defendant’s refusal to submit to sobriety tests requiring him to recite alphabet and to count aloud
was not violation of defendant’s constitutional privilege against self-incrimination. Evidence that
defendant refused to submit to sobriety tests did not constitute violation of defendant’s
constitutional right to be free from self-incrimination where there was no indication that defendant
was compelled to perform the sobriety tests.

Barraza v. State, 733 S.W. 2d 379 (Tex.App.—Corpus Christi, 1987, pet. granted) affd 790 S.W.
2d 654 (Tex.Crim.App.June 20, 1990).

A request to perform a field sobriety test is sufficiently similar to a request to perform a breathalyzer
test so as to allow an analogy to the law governing the admissibility of evidence of a suspect’s
refusal to take a breathalyzer test. Both types of tests are designed to test the sobriety of the
suspect. We can discern no reason to distinguish between them with regard to the admissibility
of refusal to perform the tests.
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G. FAILURE TO EXPLAIN FST'S IN DEFENDANT'S NATIVE TONGUE = NO
VIOLATION

Phong Xuan Dao v. State, 337 S.W.3d 927 (Tex.App.—Houston [14™ Dist.] 2011, pet. ref'd).

No constitutional violation of defendant’s rights and no right to a jury instruction when field sobriety
tests are not explained in defendant’s native tongue or preferred language.

XVI. SPECIFIC ELEMENTS

A. PUBLIC ROAD - PLACE
1. PARKING LOTS
Rouse v. State, 651 S.W.2d 736 (Tex.Crim.App. [panel op.] 1983).

State v. Carter, 810 S.W.2d 197 (Tex.Crim.App. 1991).
Thibaut v. State, 782 S.W.2d 307 (Tex.App.—Eastland 1989, no pet.).

Though a "parking lot" is not a "road” under Article 6701I-1, evidence may show a road through a
parking lot.

Howard v. State, 744 S.W.2d 640 (Tex.App.—Houston [14th Dist.] 1987, no pet.).

"Implied Consent" law does not apply to defendant who was driving on a "parking lot."

{THIS CASE DOES NOT APPLY TO OFFENSES COMMITTED AFTER SEPTEMBER 1, 1993
WHEN ARTICLE 6701L-5 §1, V.T.C.S WAS AMENDED SUBSTITUTING THE TERM "PUBLIC
PLACE" FOR "PUBLIC HIGHWAY OR BEACH"}

Kapuscinski v. State, 878 S.W.2d 248 (Tex.App.—San Antonio 1994, pet. ref'd).
State v. Nailor, 949 S.W.2d 357 (Tex.App.—San Antonio 1997, no pet.).

Parking lot can be a “public place.”
Holloman v. State1995 WL 17212433 (Tex.App.—Eastland 1995) (Not designated for publication).

The parking lot was a common area for the complex. The manager of the complex testified that
the entire complex was surrounded by a metal fence, that the complex had between 200 and 300
residents, and that the parking lot was a common area for the complex. When a resident moved
into the complex, the resident received a “gate card” which would “electronically trigger the gate
mechanism”to allow the resident to enter the complex. The guests to the complex would push the
resident’s apartment number and then the phone in the resident’s apartment would ring. If the
resident wanted the guest to be admitted, the resident would then push a number and the gate
would open. The apartment complex placed no restrictions on residents as to whom they could
allow to come into the complex. Court held sufficient evidence that parking lot was “public placé.
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2, MILITARY BASES

Woodruff v. State, 899 S.W.2d 443 (Tex.App.—Austin 1995, pet. refd).
Tracey v. State, 350 S.W.2d 563 (Tex.Crim.App. 1961).

Military base can be “public place.”

3. PARK AS A PUBLIC PLACE
Perry v. State, 991 S.W.2d 50 (Tex.App.—Fort Worth 1998, pet. ref'd).
The fact that a park is closed (its hours of operation are over) and the public is not supposed to use
the park is irrelevant to the determination of whether the place is one to which the public has
access. Held park was a “public place.”

4. DRIVEWAY
Fowler v. State, 65 S.W.3d 116 (Tex.App.—Amarilio 2001, no pet.).
Unpaved driveway of a rural residence located approximately 1/4 mile from a country road in an
isolated and secluded part of county was not a “public place.”

5. MARINA
Shaub v. State, 99 S.W.3d 253 (Tex.App.—Fort Worth 2003, no pet.).
In holding that the marina where the defendant operated his vehicle was a public place, the Court

focused on evidence that the entire marina area appeared to be accessible to anyone who wants
to use it.

6. GATED COMMUNITY

State v. Gerstenkorn, 239 S.W.3d 357 (Tex.App.—San Antonio 2007, no pet.).

The defendant was stopped in a gated community with a security guard and limited access. He
argued that it was not a “public place.” In rejecting that argument, the Court found that anyone
could gain access to the community “under the right set of circumstances.” It found the situation
analogous to that in the Woodruff case which found the grounds of a military base to be a “public
place.”
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B. PROOF OF “STATE”
Barton v. State, 948 S.W.2d 364 (Tex.App.—Fort Worth 1997, no pet.).
State proved offense occurred in Texas when it proved it occurred in Denton County. Court could
take judicial notice of that fact.

C. PROOF OF “MOTOR VEHICLE"

Turner v. State, 877 S.W.2d 513 (Tex.App.—Fort Worth 1994, no pet.).

Reference by police officer to vehicle as “car” sufficient to establish that the vehicle involved in the
DWI was a motor vehicle.

D. “NORMAL USE OF MENTAL OR PHYSICAL FACULTIES”

Hernandez v. State, 107 S.W.3d 41 (Tex.App.—San Antonio 2003, pet. ref'd)
Railsback v. State, 95 S.W.3d 473 (Tex.App.—Houston [1° Dist] 2002, pet. ref'd).
Fogle v. State, 988 S.W.2d 891 (Tex.App.—Fort Worth 1999, pet. ref'd).

Reagan v. State, 968 S.W.2d 571 (Tex.App.—Texarkana 1998, pet. ref'd).
Massie v. State, 744 S.W.2d 314 (Tex.App.—Dallas 1988, pet. refd).

Allegation that defendant did not have the “normal use of his mental and physical faculties” does
not require the State to prove what the defendant’s normal faculties are. It simply means that the
faculties to be tested must belong to the defendant.

E. ADMISSIBILITY OF ILLEGAL DRUGS TO PROVE INTOXICATION
Cook v. State, 2006 WL 1633250 (Tex.App.—Tyler 2006, no pet.) (Not designated for publication).

The defendant was arrested for DWI. Clues of intoxication included horizontal and vertical
nystagmus, bloodshot and glassy eyes, odor of alcohol on his breath, slurred speech and
unsteadiness on his feet. Incident to his arrest, marijuana was found on his person. The defendant
refused to give a sample of his breath. The State alleged the general definition of intoxication in
its charging instrument. The Court held that the possession of marijuana made it more likely that
he had smoked marijuana, and that supported an inference his intoxication could be explained in
part by the use of marijuana. It is worth noting that no odor of marijuana is mentioned by the officer
though unobjected to in testimony about vertical nystagmus being present and its relation to the
consumption of narcotics. The Court held that the admission at trial of the marijuana was not error
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XVIl. BREATH TEST
A IMPLIED CONSENT LAW
Rodriguez v. State, 631 S.W.2d 515 (Tex.Crim.App. 1982).

Statutory presumption of consent to breath test.

Graham v. State, 710 S.W.2d 588 (Tex.Crim.App. 1986).

"Implied consent law" does not place any mandatory duty on the State to administer a chemical
test.

Growe v. State, 675 S.W.2d 564 (Tex.App.—Houston [14th Dist.] 1984, no pet.).

Motorist's implied consent is not subject to motorist’s electing to contact an attorney.

B. BREATH TEST PREDICATE

Harrell v. State, 725 S.W.2d 208 (Tex.Crim.App. 1986).

PREDICATE:
1) proper use of reference sample.
2) existence of periodic supervision over machine and operation by one who
understands scientific theory of machine.
3) proof of result of test by witness or witnesses qualified to translate and interpret

such result so as to eliminate hearsay.

Kercho v. State, 948 S.W.2d 34 (Tex.App.—Houston [14™ Dist.] 1997, pet. ref'd).

The testimony of an Intoxilyzer operator and a technical supervisor to the effect that the instrument
was periodically tested to ensure that it was working properly, that a test sample run prior to
appellant’s Intoxilyzer tests demonstrated the machine was functioning properly at that time, that
the operator had been trained in the operation of the Intoxilyzer machine, and that the technical
supervisor, who also testified about the theory of the test, was certified by the Department of Public
Safety as a technical supervisor, was sufficient predicate to admit the results of the Intoxilyzer test.
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C. INSTRUMENT CERTIFICATION
1. NEW INSTRUMENT NEED NOT BE RE-CERTIFIED
State v. Krager, 810 S.W.2d 450 (Tex.App.—San Antonio 1991, pet. ref'd).

When police agency substitutes one approved brand of breath testing equipment for another, it was
not necessary that there be a reapplication for certification of entire breath testing program.

2, CERTIFICATION AND MAINTENANCE RECORDS ADMISSIBLE

Ponce v. State, 828 S.W.2d 50 (Tex.App.—Houston [1st Dist.] 1991, pet. refd).

Reports and test records which reflected that the Intoxilyzer machine used to test appellant’s
alcohol concentration was working properly were admissible under Rule 803(6) and are not matters
observed by law enforcement personnel.
D. LIMITED RIGHT TO BLOOD TEST
1. FAILURE TO ADVISE OF RIGHT TO BLOOD TEST

Maxwell v. State, 253 S.W.3d 309 (Tex.App.—Fort Worth 2008).

Defendant argued that breath test was inadmissible because he was not afforded “his right to
contact a physician to obtain a specimen of his blood.” In overruling this point the Court points out
that Section (c) of 724.019 provides that a peace officer is not required to transport someone in
custody to a facility for testing, and further, section (d) provides that the “failure or inability to obtain
an additional specimen or analysis under this section does not preclude the admission of evidence
relating to the analysis of the specimen taken” by the officer originally.

McKinnon v. State, 709 S.W.2d 805 (Tex.App.—Fort Worth 1986, no pet.)‘.
State v. Lyons, 820 S.W.2d 46 (Tex.App.—Fort Worth 1991, no pet.).
Officer has no duty to advise defendant of right to blood test & failure to do so will not affect
admissibility of breath test.
2, NO RIGHT TO BLOOD TEST IN LIEU OF BREATH TEST

Aguirre v. State, 948 S.W.2d 377 (Tex.App.—Houston [14th Dist.] 1997, pet. ref'd).
Drapkin v. State, 781 S.W.2d 710 (Tex.App.—Texarkana 1989, pet. ref'd).

Statute does not give the suspect the right to a blood test instead of a breath test.
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3. OFFICER’S CHOICE WHETHER BREATH OR BLOOD
State v. Neel, 808 S.W.2d 575 (Tex.App.—Tyler 1991, no pet.).
A police officer arresting a suspect for driving while intoxicated is entitled to choose between asking
the suspect to take a breath test or a blood test, both of which are authorized by statute. The
officer need not track the statutory language and ask the defendant to take a breath or blood test.

E. MIRANDA WARNINGS

1. NEED NOT GIVE PRIOR TO REQUEST FOR BREATH SAMPLE

Parks v. State, 666 S.W.2d 597 (Tex.App.—Houston [1st Dist.] 1984, no pet.).

Miranda warnings need not be given to suspect prior to breath test request.

2, INVOCATION OF RIGHTS WILL NOT EXCLUDE REFUSAL

Garner v. State, 779 S.W.2d 498 (Tex.App.—Fort Worth 1989) pet. ref'd per curiam, 785 S.W.2d
158 (Tex.Crim.App. 1990).

BTR admissible even if after right to counsel is invoked.

Jamail v. State, 787 S.W.2d 380 (Tex.Crim.App. 1990).
Mixing request for breath sample with warnings during custodial interrogation such that defendant
perceived he had the right to consult an attorney will not negate ability to show refusal at trial.

3. NO RIGHT TO COUNSEL PRIOR TO DECIDING WHETHER TO GIVE

SAMPLE
Forte v. State, 759 S.W.2d 128 (Tex.Crim.App. 1988).
De Mangin v. State, 700 S.W.2d 329 (Tex. App —Houston [1st Dist] 1985) aff'd. 787 S.W.2d 956
(Tex.Crim.App. 1 990)
F. BREATH AMPULES NEED NOT BE PRESERVED

Turpin v. State, 606 S.W.2d 907 (Tex.Crim.App. i980).

Breath ampules need not be preserved. Defendant's inability to obtain blood test within two hours
did not render breath test results inadmissible.
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G. DIC-23 & DIC-24 WARNINGS

1. REQUIREMENT THEY BE GIVEN IN WRITING RELATES ONLY TO
ADMISSIBILITY OF REFUSALS

Nebes v. State, 743 S.W.2d 729 (Tex.App.—Houston [1st Dist.] 1987, no pet.).
Rule that DIC-24 warnings be given in writing does not apply to case where breath test was given.
This rule only affects admissibility of breath test “refusals.”

2, FAILURE TO GIVE WARNINGS INWRITING NOT NECESSARILY FATAL

Anderson v. State, 2006 WL 744272 (Tex.App.—Fort Worth 2006, pdr dismissed) (Not designated
for publication).

The fact that the arresting officer gives an oral warning but fails to give a written warning before
requesting a breath test does not, by itself, render the results of the test inadmissible. There must
be some showing of a causal connection between the failure to give the written warning and the
defendant’s refusal to submit to the breath test to render the refusal inadmissible. No such
connection was shown in this case and refusal was held admissible.

Martinez v. State, 2005 WL 787075 (Tex.App.—El Paso 2005)\ (Not designated for publication).

There was a dispute as to whether the defendant was read the DIC-14 warnings before being
asked to give a breath sample. The defendant refused to give a sample and based on the confiict
in testimony wanted a charge under Article 38.23 CCP which would allow the jury to disregard the
refusal as evidence if they found the warnings were not given. In rejecting that argument, the Court
held that defendant had failed to meet the burden of showing a causal connection between any
improper warning and the decision whether to submit to a breath test. For that reason, the
requested charge was properly denied.

Schaum v. State, 833 S.W.2d 644 (Tex.App.—Dallas 1992, no pet.).

Giving only oral and not “written” warnings to defendant does not alwéys mean evidence of refusal
will be inadmissible. It will be subject to a “harmless error” analysis. In this case, held to be
“harmless” and evidence of refusal was properly admitted.

Lane v. State, 951 S.W.2d 242 (Tex.App.—Austin' 1997, no pet.).

Giving only oral and not written warnings to defendant does not render breath test result
inadmissible.
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3. WRITTEN WARNINGS NEED NOT BE PROVIDED PRIOR TO REFUSAL

Texas Department of Public Safety v. Jaurequi, 176 S.W.3d 846, (Tex.App.,—Houston [1 Dist.],
2005, rev. denied).

O’Keefe v. State, 981 S.W.2d 872 (Tex.App.—Houston [1° Dist] 1998, no pet.).

Rowland v. State, 983 S.W.2d 58 (Tex.App.—Houston (1 Dist.) 1998, pet. ref'd).

Jessup v. State, 935 S.W.2d 508 (Tex.App.—Houston [14th Dist.] 1996, pet. ref'd).

No harm shown where defendant was not given DIC-24 statutory warnings in writing until after
refusal.

4. THAT ARREST PRECEDE READING OF DIC-24 = FLEXIBLE
Nottingham v. State, 908 S.W.2d 585 (Tex.App.—Austin 1995, no pet.).

Though defendant was not told he was under arrest prior to DIC-24 being read to him, the reading
of the DIC-24 and circumstances concerning the reading were sufficient to justify a finding that the
arrest requirement was met even though officer testifies that he did not think defendant was under
arrest at the time. '

See also Washburn v. State, 235 S.W.3d 346, (Tex.App.—Texarkana 2007, no pet.).

5. DIC-24 NOTICE IN WRITING REQUIREMENT SATISFIED BY MAKING
WRITTEN COPY “AVAILABLE”

Texas Department of Public Safety v. Latimer, 939 S.W.2d 240 (Tex.App.—Austin 1997, no pet.).
Written notice requirement as applied to request for blood sample complied with by officer’s leaving
the written copy with the nurse to give the defendant the following day.

6. OFFICER WHO READS DIC-24 & REQUESTS SAMPLE NEED NOT BE

ARRESTING OFFICER

Texas Department of Public Safety v. Walter, 979 S.W.2d 22 (Tex.App.—Houston [14" Dist.] 1998,
no pet.). ; '
McBride v. State, 946 S.W.2d 100 (Tex.App.—Texarkana 1997, pet. refd).
For officer to request that allegedly intoxicated driver provide specimen of breath or blood, it is not
necessary that same officer observe driver, arrest driver, transport driver, and inform driver of
consequences of refusal to take test.

7. CIVILIAN READING WARNINGS NOT NECESSARILY BASIS FOR
EXCLUSION

Harrison v. State, 766 S.W.2d 600 (Tex.App.—Fort Worth 1989, pet. refd).

A peace officer, rather than a civilian breath test operator, must give a defendant the statutory
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warning on refusing alcohol tests, but the fact that a civilian gives the statutory warning on alcohol
tests does not render a defendant’s refusal to take the test automatically inadmissible. Before a
trial court is obligated to exclude the evidence, the defendant must show a causal connection
between his refusal to give a breath specimen and the fact that a civilian gave the warning.

8. DIC-24 - WORDING .10 OR GREATER - IS CORRECT - THOUGH IT’S
NOT TIED TO DRIVING (Note: At the time these cases came down,
.10 was the per se standard.)

Texas Department of Public Safety v. Bennoit, 994 S.W.2d 212 (Tex.App.—Corpus Christi 1999,
pet. denied).

MclLain v. State, 984 S.W.2d 700 (Tex.App.—Texarkana 1998, pet. refd).

Shirley v. Texas Department of Public Safety, 974 S.W.2d 321 (Tex.App.—San Antonio 1998, no
pet.).

Texas Department of Public Safety v. Butler, 960 S.W.2d 375 (Tex.App.—Houston [14th Dist.]
1998, no pet.).

Martin v. Department of Public Safety, 964 S.W.2d 772 (Tex.App.—Austin 1998, no pet.).

The following language on the DIC-24: “If you give the specimen and analysis shows that you have
an alcohol concentration of 0.10 or more, your license, permit or privilege to operate a motor
vehicle will be suspended...” is not defective for not stating that the concentration must be 0.10 or
more “at the time of driving.” It is clear that it was not the intent of the legislature to require a test
to show that the defendant was 0.10 at the time of driving for a license suspension to be called for.
Thus the statute should not, and does not, contain the wording “at the time of driving” because it
does not pertain to whether the arrestee was driving while intoxicated.

9. ERROR IN SPANISH LANGUAGE VERSION OF THE WARNING DID
NOT MAKE DEFENDANT’S CONSENT INVALID
Gonzalez v. State, 967 S.W.2d 457 (Tex.App.—Fort Worth 1998, no pet.).
Complaint was that the Spanish version of the warning translates to “if you refuse the analysis that
action can be used against you in the future.” The court rejects the claim and finds that the
Spanish-language translation of the warning was not required to track the statutory language
verbatim and that the warning given substantially complied with the statutory mandate.
10. COMMERCIAL DRIVER’S LICENSE WARNINGS
(a) NEED TO BE GIVEN

Texas Department of Public Safety v. Thomas, 985 S.W.2d 567 (Tex.App.—Waco 1998, no pet.).

Defendant who was arrested for DWI held a commercial driver’s license that allowed him to operate
both commercial and non-commercial motor vehicles. After his arrest he received the warnings
required by Chapter 724 (applying to non-commercial drivers) and refused to give a breath sample.
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He challenged his subsequent license suspension arguing that because he was not warned of the
consequences of his refusal to give a specimen under 724 and Section 522 (regarding commercial
licenses), his refusal was not knowing and voluntary. Court of Appeals found that the failure to
warn him of both consequences rendered his refusal involuntary. :

(b) DON’T NEED TO BE GIVEN:

Texas Department of Public Safety v. McGlaun 51 S.W.3d 776 (Tex.App.—Fort Worth 2001, pet.
denied).

The issue is whether failure to warn the defendant of the consequences of his refusal to give a
breath test as to his commercial license means his license should not be suspended. The
defendant was not operating a commercial vehicle when he was stopped. The Court held that the
Defendant was properly warned and his license should be suspended. Specifically, the Court held
that 724.015 does not distinguish between commercial and non-commercial vehicles, so it applies
to all vehicles. The fact that different consequences are authorized by more than one applicable
statute does not reduce the notice given to the defendant of the consequences provided for each.
The Court notes the contrary holding in Thomas and declines to follow that opinion.

See also Texas Department of Public Safety v. Struve, 79 S.W.3d 796 (Tex.App.—Corpus Christi,
2002, pet. denied).

11.  DIC 23 & DIC 24 DOCUMENTS ARE NOT HEARSAY

Block v. State, 1997 WL 530767 (Tex.App.—Houston [14" Dist.] 1997, pet.ref'd) (Not designated
for publication).

DIC 24 is not hearsay as the warnings form is not offered to prove the truth of the matter asserted
in those warnings, but rather is offered to show that the warnings were given to the defendant.
Texas Department of Public Safety v. Mitchell, 2003 WL 1904035 (Tex.App.—Fort Worth 2003,
no pet.).
DIC 23 and DIC 24 were properly admitted under the public records exception to the hearsay rule
803(8).

12. FAILURE TO READ “UNDER 21" PORTION OF DIC 24 NOT PRECLUDE

ADMISSION OF BT

State v. Klein, 2010 WL 3611523 (Tex.App.—Waco 2010, reh. overruled) (Not designated for
publication, pet. refd).

The defendant’s consent to a breath test was voluntarily given, despite the police officer’s failure

to comply with a statutory requirement to orally recite warnings to defendant before obtaining
consent for the breath test. In this case the warnings omitted concerned the consequences of
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refusing or of giving a sample for someone under 21. There was no evidence that the police
officer’s failure to read the warnings had any impact on her consent, especially since the defendant
was provided with the written warnings.

13. URINE SAMPLE
(a) MAY BE REQUESTED
Hawkins v. State, 865 S.W.2d 97 (Tex.App.—Corpus Christi 1993, pet. ref'd).
In holding that it was proper for the officer to ask for a urine specimen, the Court points out that the
implied consent statute specifically allows a person to consent to any other type of specimen.
Police officer may request urine specimen instead of breath or blood, even though statute
specifically recognizes only breath and blood tests.

(b) IS ADMISSIBLE WITHOUT EXPLAINING RIGHT TO REFUSE

Harrison v. State, 205 S.W.3d 549 (Tex.Crim.App. 2006).

Defendant was arrested for DWI and after having the DIC-24 read to her agreed to give a breath
sample which showed no alcohol. She was asked to give blood and agreed as well and was
transported to hospital for blood draw. After five or six somewhat painful attempts to get blood, she
was asked if she would give urine instead, and she agreed so as to avoid continuing to be stuck
to obtain a blood sample. The urine sample showed controlled substances, and the defense
attacked the urine sample on the basis that the officer did not warn her that she did not have to give
a sample and her refusal to give urine would not result in a license suspension. The Court of
Appeals found that the consent to give urine was not voluntary as it was given to avoid the further
pain of a blood draw. The Court of Criminal Appeals found that there was no requirement that any
warnings be read before asking for consent to a urine sample and upheld the trial court’s finding
- that the consent was voluntary.

H. NOT NECESSARY TO SHOW 210 LITERS OF BREATH
Wagner v. State, 720 S.W.2d 827 (Tex.App.—Texarkana 1986, pet. refd).

Not necessary to show that 210 liters of breath were used in the Intoxilyzer test.

I BREATH TEST NOT COERCED

1. EXTRAWARNING REFERRED TO CONSEQUENCES OF PASSING NOT
REFUSING

Bookman v. State, 2008 WL 3112713 (Téx.App.—Waco, 2008, reh. overruled).

In holding that the officer’s statement to the defendant regarding the breath test “that if the
defendant passed, the officer would let him go,” did make the defendant’s consent involuntary. In
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so holding the Court states “Texas appellate courts have uniformly held that consent to a breath
test is not rendered involuntary merely because an officer has explained that the subject will be
released if he passes the test.”

Hardy v. State, 2005 WL 1845732 (Tex.App.—Corpus Christi, Aug. 4, 2005)(Not designated for
publication).

In response to her question, officer informed the defendant “if she would pass the breath test, she
would probably be released.” In response to the defendant’s assertion on appeal that this violated
Erdman, the Court noted that the “statement to appellant falls far short of the officer’s statements
found to be coercive in Erdman.” The Court focused on the fact that the officer did not make any
statements about the consequences of appellant’s refusal to take a breath test beyond those listed
in Section 724.015 of the Transportation Code. By merely answering appellant’s question, Officer
Trujillo did not warn appellant that dire consequences would follow if she refused to take the breath
test.

Ness v. State, 152 S.W.3d 759 (Tex.App.—Houston [1 District] December 2, 2004, pet. ref'd).

Police officer’s statement to defendant at the scene of the arrest that “pending outcome of breath
test, defendant would be detained” did not render defendant’s submission to breath test coerced,
where officer did not make any statements about consequences of refusal to take test beyond
those listed in statute, and he did not warn defendant that dire consequences would follow if he
refused to take breath test.

Urquhart v. State, 128 S.W.3d 701 (Tex.App.—El Paso 2003, reh. overruled, pet. refd).

Statement by officer to defendant that if he passed the breath test he would be released was
alleged to be coercive and should result in suppression of his breath test results. Court found that
there was no causal connection between the statement and the decision to give a breath sample.

Sandoval v. State 17 S.W.3d 792, (Tex.App.—Austin, 2000, pet. refd).

Suspect asked what would happen if he “passed the (breath) test?” Officer responded that if
suspect failed the test, he would be charged with DWI, but if he passed, the officer would call a
relative to come pick up suspect. Suspect took a breath test. Court upheld the test distinguishing
- these facts from Erdman. It did this by pointing out thaErdman concerned telling a suspect about
the extra-statutory consequences of a “refusal” to submit to a breath test while in this case the
extra warning dealt with what would happen if he “passed”the test. The Court further pointed out
that there was absence of evidence that the extra warning actually coerced the suspect.
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2, NO EVIDENCE THAT ADDITIONAL WARNING ACTUALLY COERCED
DEFENDANT

Texas Department of Public Safety v. Rolfe, 986 S.W.2d 823 (Tex.App.—Austin 1999, no pet.).

Officer admitted (hypothetically) to telling suspect, when asked, that if she refused to give a sample
she would be jailed. Held that consent to breath test was still valid absent any evidence that this
additional warning actually coerced suspect into submitting to a breath test.

3. NO EVIDENCE THAT DEFENDANT RELIED UPON EXTRA WARNING
Ewerokeh v. State, 835 S.W.2d 796 (Tex.App.—Austin 1992, pet. refd). |

Officer telling defendant "if he failed test he would be jailed," found not to be coercive where there
was no evidence that defendant relied on this incorrect statement.

4. DEFENDANT GAVE SAMPLE, CONSEQUENCES UNDERSTATED
Franco v. State, 82 S.W.3d 425 (Tex.App.—Austin 2002, pet. ref'd).

After being arrested for DWI, the defendant was read the standard Texas Transportation Code
Ann. 724.015 admonishments as to the consequences of refusing to give a sample. He gave a
sample and then argues that he should have been read the admonishments under Texas
Transportation Code Ann. 522.103(a) as he also holds a commercial drivers license. The
commercial consequences of a refusal are harsher than those for non-commercial holders.
Without addressing whether the failure fo read him the additional warning was a mistake, the Court
holds that he has failed to show he was coerced. Specifically, the Court holds “(The
defendant)......cannot plausibly argue that his decision to take the breath test was induced or
coerced by the officer understating the consequences of a refusal.”

SEE also Curl v. State, 1994 WL 33757096 (Tex.App.—Corpus Christi 1999, no pet.).

5. AT MTS IT IS THE DEFENDANT’S BURDEN TO SHOW CONSENT TO
GIVE BT WAS NOT VOLUNTARY '

State v. Amaya, 221 S.W.3d 797 (Tex.App.—Fort Worth 2007, pdr ref'd).

This involved a claim that the breath test was not voluntary because the warnings were read in
English and only the written copy given to the defendant was in Spanish. The trial judge concluded
that because the statutory warning was not read in the Spanish language and because we do not
know whether the defendant could read the Spanish warning sheet, we have no way of knowing
if the defendant understood, or at least substantially understood, what the officer was telling him.
The trial judge suppressed the breath test results. The Court of Appeals reversed the trial court,
finding it was the defendant’s burden to point to some evidence rebutting the presumption arising
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