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OFFICER DOES NOT HAVE TO BE AN OPHTHALMOLOGIST
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(a) NO, BUT RULE 702 REQUIREMENTS MUST BE MET
(b) CERT|FTCATTON FROM ATRATNING COURSE
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(c) OFFICER MUST HAVE SOME CERTIFICATION
(d) LAPSED CERTTFTCATTON WrLL NOT DISQUALIFY
IMPROPER FOR TRIAL COURT TO TAKE JUDICIAL NOTICE
OFTEST'S RELIABILITY . . . .
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CONCENTRATION ..
VERTICAL GAZE NYSTAGMUS/RESTING NYSTAGMUS . . . .
IMPACT OF FAILING TO PERFORM FST'S PER NHTSA
GUIDEL INES. . . .
DVD SHOWING HGN PROPERLYADMITTED AS
DEMONSTRATIVE AID
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WALKAND TURN = LAYWITNESS TESTIMONY . . . .
OFFICER MAY TESTIFY ABOUT SCIENTIFIC STUDIES
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OFFICERS MAY COERCE SUSPECT INTO PERFORMING
FST'S
REFUSAL TO PERFORM FST'S = PC TO ARREST AND EVIDENCE
OF GUILT
FAILURE TO EXPLAIN FST'S IN DEFENDANT'S NATIVE
TONGUE = NO VIOLATION

57
57
57

57
57
57

58

58
58

59

60
60
61

61

61

61

63

4.

5 .

6 .
7 .

8 .

B.
c.
D.

E.

F.

G .

xvil.

SPECIFIC ELEMENTS .. 63
A .  PUBL ICROAD.PLACE . . . . . , 63

1 .  PARKING LOTS .  . . . . .  63
2, MILITARY BASES
3. PARK AS A PUBLIC PLACE . . . 64
4 .  DRIVEWAY . . . .  64
5 .  MARTNA . . . . . .  64
6 .  GATEDCOMMUNITY . . . .  . . . . 64

B .  PROOFOF 'STATE" . . . .  . . . . . 65
c .  PROOFOF"MOTORVEHTCLE"  . . . . . . 65
D. "NORMAL USE OF MENTAL OR PHYSICAL FACULTIES' . . 65
E .  ADMISSIB IL ITYOFILLEGALDRUGSTOPROVEINTOXICATION . .  . . . . . .  65

BREATHTEST .. 66
A .  IMPL IEDCONSENTLAW.  . . . . 66
B. BREATH TEST PREDICATE . . . 66
C .  INSTRUMENTCERTIF ICAT ION . . . . . . 67

1 .  NEWINSTRUMENTNEEDNOTBERE-CERTIF IED . .  . . . . .  67
2. CERTIFICATION AND MAINTENANCE RECORDS ADMISSIBLE . . . 67

D. LIMITED RIGHT TO BLOOD TEST . . . , 67
1. FAILURE TO ADVISE OF RIGHT TO BLOOD TEST . . 67
2. NO RIGHT TO BLOOD TEST IN LIEU OF BREATH TEST . . . 67
3. OFFICER'S CHOICE WHETHER BREATH OR BLOOD . . . . . 68

E ,  M IRANDAWARNINGS . . . . . . .  68
1. NEED NOT GIVE PRIOR TO REQUEST FOR BREATH SAMPLE . . . 68
2 .  INVOCATIONOFRIGHTSWILLNOTEXCLUDEREFUSAL . . . .  . . .  68



F.
G.
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REQUIREMENT THEY BE GIVEN IN WRITING RELATES ONLY
TO ADMISSIBILITY OF REFUSALS
FAILURE TO GIVE WARNINGS IN WRITING NOT
NECESSARILY FATAL
WRITTEN WARNINGS NEED NOT BE PROVIDED PRIOR
TO REFUSAL  . . . .
THAT ARREST PRECEDE READING OF DIC-24 = FLEXIBLE
DIC-24 NOTICE IN WRITING REQUIREMENT SATISFIED BY
MAKING WRITTEN COPY "AVAILABLE
OFFICER WHO READS DIC-24 & REQUESTS SAMPLE NEED
NOT BE ARRESTING OFFICER
CIVILIAN READING WARNINGS NOT NECESSARILY BASIS FOR
EXCLUSION
DIC-24 - WORDING .10 OR GREATER - IS CORRECT - THOUGH
IT'S NOT TIED TO DRIVING
ERROR IN SPANISH LANGUAGE VERSION OF THE
WARNING DID NOT MAKE DEFENDANT'S CONSENT INVALID
COMMERCIAL DRIVER'S LICENSE WARNINGS
(a) NEED To BE GIVEN
(b) DON'T NEED TO BE G|VEN
DIC 23 & DIC 24 DOCUMENTS ARE NOT HEARSAY
FAILURE TO READ'UNDER 21" PORTION OF DIC 24
NOT PRECLUDE ADMISSION OF BT
URINE SAMPLE
(a) MAYBE REQUESTED. . .  .
(b) rs ADMTSSTBLE wrTHour EXPLAINING RIGHT TO REFUSE

NOT NECESSARY TO SHOW 210 LITERS OF BREATH
BREATH TEST NOT COERCED .

EXTMWARNING REFERRED TO CONSEQUENCES OF
PASSING NOT REFUSING .
NO EVIDENCE THAT ADDITIONAL WARNING ACTUALLY
COERCED DEFENDANT . . . . . . . . . .
NO EVIDENCE THAT DEFENDANT RELIED UPON EXTRA WARNING . . . .
DEFENDANT GAVE SAMPLE, CONSEQUENCES UNDERSTATED . . . . . . .
AT MTS IT IS THE DEFENDANT'S BURDEN TO SHOW CONSENT
TO GIVE BT WAS NOT VOLUNTARY
INSUFFICIENT EVIDENCE OF CAUSAL CONNECTION BETWEEN
OFFICER STATEMENT AND CONSENT

BREATH TEST FOUND TO BE COERCED
BREATH TEST REFUSAL EVIDENCE

AS EVIDENCE OF GUILT
NO VIOLATION OF sTH AMENDMENT
REASON FOR REFUSAL AND CONDITION OF INSTRUMENT
IRRELEVANT . . . .
REFUSAL BASED ON INTOXICATION IS STILL A "REFUSAL" . . . .
INTOXICATION MAY BE PRESUMED FROM BTR . .
FAILURE TO FOLLOW BREATH TEST INSTRUCTIONS = REFUSAL . . . . .

LATE BREATH TEST - CAN BE SUFFICIENT .
1. LATE TEST NOT CONCLUSIVE BUT IS PROBATIVE

AFTER 1 HOUR & 20 MINUTES
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3. AFTER2 HOURS
4. AFTER 2 HOURS & 15 MINUTES . .
5. AFTER 2 HOURS & 30 MINUTES . .
6. AFTER 4 HOURS & 30 MINUTES . .
7. AFTERT HOURS
OBSERVATION PERIOD
1. MORE THAN ONE OFFICER OBSERVATION REQUIREMENT
2. NO NEEDTO REPEATON 2NDTEST
3. NOLONGERNECESSARYTO-OBSERVE"DEFENDANTFOR

15 MINUTES
BREATH TEST DELAY PRECLUDING BLOOD TEST .
OFFICER MAY REQUEST MORE THAN ONE TYPE OF TEST
BREATH TEST ADMISSIBLE AS PROOF OF LOSS OF NORMAL . . . .
BREATH TEST RESULTS ADMISSIBILITY ISSUES
1. BREATH TEST RESULT IS NOT HEARSAY
2. PARTIAL TEST RESULTS INADMISSIBLE . . .
3. NEW TECHNICAL SUPERVISOR CAN LAY PREDICATE FOR

OLD TESTS
KELLY V. STATE
1. APPLIESTO BREATHTESTS
2. FIRST TWO PRONGS OF KELLY TEST MET BY STATUTE
PROPER TO OFFER BT SLIPS TO SHOW NO RESULT OBTAINED
LOSS OF NORMAL & PER SE LAW EVIDENCE NOT MUTUALLY
EXCLUSIVE
NO SAMPLE TAKEN = NO DUE PROCESS VIOLATION
FAILURE TO TIMELY RESPOND TO REPEATED BT REQUEST = REFUSAL . . . . .
EXTRAPOLATION
1. IS NOT NEEDED TO PROVE DEFENDANT WAS INTOXICATED

UNDER CHEMICAL TEST DEFINITION
PROBATIVE VALUE OF BT OUTWEIGHS PREJUDICIAL EFFECT . . . . . . .
PREJUDICE OUTWETGHS PROBATTVE (A RTDTCULOUS OP|NION)
EXTRAPOLATION TESTIMONY IS ADMISSIBLE UNDER
KELLY, 824 S.W.2D 573 (TEX.CR|M.APP. 1992) .
EXTRAPOLATION EVIDENCE IMPROPERLY ADMITTED . . .
IMPROPER ADMISSION OF EXTRAPOLATION EVIDENCE
NOTHARMLESS .
EVIDENCE OF DRUG INGESTION STILL RELEVANT WITHOUT
EXTRAPOLATION .
EXTRAPOLATION EVIDENCE PROPERLY ADM ITTED

OPERATOR NEED NOT UNDERSTAND SCIENCE BEHIND THE

'xi.[ft[f'{lt'f=I,=;g',-^m;ys!,,],""1,o,o1 :: :::: : :
2. OF REFERENCE SAMPLE = BT NOT EXCLUDED
3. OF SUSPECT& REFERENCE SAMPLE = BT NOT EXCLUDED

XVIII. BLOOD TEST
A. MANDATORY BLOOD "REASONABLE BELIEF" STANDARD . . . .

1 .  MET .
2.  NOTMET

B. ARREST AT THE HOSPITAL
1. RESTRAINT WAS SUFFICIENT
2. LATER RELEASE DID NOT NEGATE
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WHEN DEFENDANTCONSENTS . . .  . . . . . . .  91
WHEN DEFENDANT IS NOT UNDER ARREST . . . . . 92
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READINGDIC-24ASEVIDENCEOFARREST . . . . . . 92

D. PROCEDUREFORTAKINGBLOODSAMPLE . . . . . . 93
1. OFFICERS MAY USE FORCE TO TAKE BLOOD . . . . 93
2 .  SAMPLEFROMUNCONSCIOUSDEFENDANT . . . . . 93
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(a) 'pHLEBoroMtsr" MAy BE A'euALtFtED TEcHNtctAN' . . . 93
"PHLEBOTOMIST" QUALIFICATION MUST STILL BE
SHOWN
RESTRICTIONS ON WHO MAY DRAW BLOOD
ONLY APPLY IF SUSPECT IS UNDER ARREST

5. EMS PERSONNEL MAYNOT DRAW MANDATORYBLOOD
E. HOSPITAL RECORDS

ARE NOT PRIVILEGED . . .
OBTAINING RECORDS BY SUBPOENA . . .
RELEASE OF DEFENDANT'S HOSPITAL RECORDS IN
RESPONSE TO A GJ SUBPOENA DOES NOT VIOLATE HIPAA . . . 95
NO HIPAA VIOLATION IN HOSPITAL PERSONNEL TELLING
POLICE BLOOD-ALCOHOL CONTENT WITHOUT SUBPOENA

CHAIN OF CUSTODY REQUIREMENTS
BLOOD TESTED IS SAME AS BLOOD DRAWN
NOT NECESSARYTHAT PERSON WHO DREW BLOOD TESTIFY
GAPS IN CHAIN GO TO'WEIGHT" NOTADMISSIBILITY
NOT NECESSARYTO SHOW WHO DREW THE BLOOD
NOT NECESSARY TO S]{OW WHO DREW OR TESTED
THEBLOOD!  . . . .  . .  - .
PROVING HOSPITAL BLOOD RESULTS WITH BUSINESS
RECORDS AFFIDAVIT
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SANITARY PLACE REQUIREMENT .
HOSPITAL DRAWN SERUM-BLOOD TEST
HOSPITAL DMWN SAMPLE = NOT AN ASSAULT . . .
ACQUIESCENCE TO HOSPITAL BLOOD DRAW = CONSENT
SEARCH WARRANT FOR BLOOD IN DWICASE

IS PROPER
SEARCH WARRANT AFFIDAVIT FAILED TO NOTE
DATEffIME OF STOP
(a) NOT FATAL
(b) FArAL
SEARCH WARRANT AFFIDAVIT LISTED THE WRONG YEAR
NOT FATAL
SEARCH WARRANT AFFIDAVIT HAVING MULTIPLE
CLERICAL ERRORS NOT FATAL
SEARCH WARRANT AFFIDAVIT FA]LED TO SET OUT THE
BASIS FOR THE TRAFFIC STOP NOT FATAL
SEARCH WARRANT AFFIDAVIT WAS NOT SIGNED BY
AFFIANT = NOT FATAL
SIGNATURE ON WARRANT NOT LEGIBLE IS NOT FATAL
SEARCH WARRANT AFFIDAVIT CONTAINING MULTIPLE
ABBREVIATIONS THAT WERE NOT EXPLAINED = NOT FATAL

1 .
2 .

3.

4.

5.

6 .

7 .
8.

vl_ l_ l_



103

103
103
104

104

104
104
105

105

105
106
106

106

107

13.

14.

L.
M .
N .

o.

THE RELIABILIry OF THE FST'S DESCRIBED IN THE
SEARCH WARRANT AFFIDAVIT ARE ATTACKED = NOT FATAL . . .
FAXED WARRANT WHERE OATH WAS ADMINISTERED
BY MAGISTRATE TO AFFIANT OVER THE PHONE . . . .
(a) NOT FATAL
(b) FArAL
THE JURISDICTION OF THE STATUTORY COUNTY COURT IS
ATTACKED AND FOUND TO BE LIMITED
SEARCH WARRANT AFFIDAVIT ATTACKED FOR HAVING
INSUFFICIENT FACTS TO SUPPORT PC AND FOR FAILING
TO NOTE DATEffIME OF STOP
(a) NoT FATAL
(b) FArAL
FAILURE TO SPECIFYWHAT POLICE INTEND TO DO WITH
BLOOD SAMPLE = NOT FATAL
JURISDICTION OF MUNICIPAL POLICE DEPARTMENT AS
REGARDS EXECUTION OF WARMNT IS COUNTY WIDE

DIC-24 NEED NOT BE READ BEFORE MANDATORY BLOOD DRAW
ONLY ONE SAMPLE MAY BE DRAWN UNDER MANDATORY BLOOD LAW
WHEN DEFENDANT CONSENTS.724.012 OF TRANSPORTATION CODE
DOES NOT APPLY
OFFICER BLOOD DRAW PROCEDURE "NOT UNREASONABLE" UNDER
THE 4TH AMENDMENT AND NON-MEDICAL ENVIRONMENT IS UPHELD

P. PROPER TO BRING OUT IN QUESTIONING DEFENDANT'S FAILURE TO
ASK TO RETEST BLOOD SAMPLE

EXPERT TESTIMONY
STATE EXPERT OPINION TESTIMONY.0B = LOSS OF NORMAL = PROPER
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I. INFORMATION/CHARGING INSTRUMENT

A. MENTAL OR PHYSICAL FACULTIES

Herrera v. State, 11 S.W.3d 412 (Tex.App.-Houston [1't Dist.] 2000, pet. ref'd).
McGinty v. State, 740 S.W.2d 475 (Tex.App.-Houston [1st Dist.] 1987 , pet. ref'd).
Sims v. State, 735 S.W.2d 913 (Tex.App.-Dallas 1987, pet. refd).

Use of language "/oss of normal use of mental and physicalfaculties" in charging instrument is
proper & fhe Sfafe need not elect because fhe 'and" becomes "or" in the jury instructions.

B. "PUBLIC PLACE'' IS SPECIFIC ENOUGH

Rav v. State, 749 S.W.2d 939 (Tex.App.-San Antonio 1988, pet. ref'd).
Kinq v. State ,732 S.W .2d 796 (Tex.App.-Fort Worth 1987, pet. refd).

Allegation of "public place" is a sufficiently specific description.

G. STATE DOES NOT HAVE TO SPECIFYWHICH DEFINITION OF INTOXICATION
IT IS RELYING ON IN THE INFORMATION

State v. Barbernell, 257 S.W.3d 248 (Tex.Crim.App.2008).

The State does nof have to altege in the charging instrument which deftnition of "intoxicated" the
defendant is going to be prosecuted under. The definitions of "intoxicated" do not create two
manners and means of commifting DWI. The conduct proscribed is the act of driving while
intoxicated. The two definitions only provide alternative means by which fhe Sfafe can prove
intoxication and therefore are not required to be alleged in the charging instrument. The Court
found that its holding in State v. Carter. 870 S. W.2d 197 (Tex.Crim.App.1991) was flawed, and it
was explicitly overruled by this opinion. This will greatly simplify charging language and may do
away with the need for synergistic charges. Bottom line, when you say "intoxicated," yotJ've said
it all.

D. NO MENTAL STATE NECESSARY IN DWI CHARGE

1. PRE 549.04

Ex Parte Ross , 522 S.W .2d 214 (Tex.Crim.App. 1975).
Hardie v. State, 588 S.W.2d 936 (Tex.Crim.App. 1979).

2. POST 549.04

Lewis v. State, 951 S.W.2d 235 (Tex.App.-Beaumont 1997, no pet.).
Reed v. State, 916 S.W.2d 591(Tex.App.-Amarillo, 1996, pet. ref'd).



Chunn v. State, 923 S.W.2d728 (Tex.App.-Houston [1st Dist.] 1996, pet. ref'd).
Sanders v. State, 936 S.W.2d 436 (Tex.App.-Austin 1996, pet. ref'd).
State v. Sanchez, 925 S.W.2d 371(Tex.App.-Houston [1st Dist.]1996, pet. ref'd).
Burke v. State,930 S.W.2d230 (Tex.App.-Houston [14th Dist.] 1996, pet. ref'd).
Aquirre v. State, 928 S.W.2d 759 (Tex.App.-Houston [14th Dist.] 1996, no pet.).

E. UNOBJECTED TO ERROR IN CHARGING INSTRUMENT

McCovv. State,877 5.W.2d844 (Tex.App.-Eastland 1994, no pet.).

Where charging instrument mistakenly alleged loss of "facilities" and no objection was made prior
to trial, the judge could properly replace the term with "faculties" in the jury instruction.

F. READING DWI ENHANCEMENT AT WRONG TIME

Pratte v. State, 2008 WL 5423193 (Tex.App.-Austin 2008, no pet.).

The court allowed the State to read the enhancement paragraph in front of the jury that alleged a
prior DWI conviction over the defendant's objection. Article 36.01 of the Code of Criminal
Procedure says that when prior convictions are alleged forpurposes of enhancement only and are
not jurisdictional, that portion of the indictment or information reciting such convictions shall not be
read until the hearing on punishment. In this particular case, the defendant stipulated to the prior
listed in the enhancement after the information was read and before the State called its firsf wifness
so fhe Court holds that the asseded error did not contribute to the defendant's conviction.

II. VOIR DIRE

A. PROPER QUESTION/STATEMENT

Kirkham v. State,632 S.W.2d 682 (Tex.App.-Amarillo 1g82,no pet.).

Voir dire question, "Do you believe a person is best judge of whether they are intoxicated?" is
proper and is not a comment on defendant's right not to testify.

Vrba v. State,151 S.W.3d 676 (Tex.App.-Waco, October 27,2004, pdr ref'd.).

The following questions asked by the prosecution were proper in that they were not "commitment
questions:"
"What are some signs that somebody is intoxicated?"
"Who thinks that the process of being arrested would be something that might sober you up a little
bit?"
"Why do you think someone should be punished?"
"Which one of these [four theories of punishment]is mosf important to you in trying to determine
how someone should be punished and how much punishment they should receive?"



B. IMPROPER QUESTION/STATEMENT

Harkey v. State, 785 S.W.2d 876 (Tex.App.-Austin 1990, no pet.).

Defense attorney asking member of jury panel "if they could think of a reason why anyone would
not take such a (breath) test" held to be improper in its'Torm."

Standefer v. State, 59 S.W.3d 177 (Tex.Crim.App. 2001).

The question, "lf someone refused a breath test, would you presume him/her guilty on their
refusal alone?" was held to be improper as it consfitufes an attempt to commit the juror. This
case also reaffirms that a juror may permissibly presume guilt from evidence of a refusal to give
a breath or blood test.

Davis v. State,2006 WL2194708, (Tex.App.-Houston [14th Dist.]2006, no pet.). (Notdesignated
for publication).

Even if State established that breath-testing device was functioning properly at the time of the test,
that the fesf uras properly administered, and that defendanf's fesf result was 0.08 or above,
defendantwas stillentitled to challenge, andthe juryto disbelieve, the reliability of the methodology
used by the device, and Sfafe's misstatemenfs fo the contrary during voir dire required reversal.

C. CHALLENGE FOR CAUSE

1. PRESUMPTION OF INNOCENCE

Harkev v. State, 785 S.W.2d 876 (Tex.App.-Austin 1990, no pet.).

Jurors stating, in response fo suggesfion by defense counse/ that defendant "must be guilty of
something or he wouldn't be there" did not provide a basr's for challenge for cause.

2. ONE WITNESS CASE

Zinoer v. State, 932 S.W.2d 511 (Tex.Crim.App. 1996).
Leonard v. State, 923 S.W.2d770 (Tex.App.-Fort Worth 1996, no pet.).
Castillo v. State, 913 S.W.2d 529 (Tex.Crim.App.1995).
Garrett v. State, 851 S.W.2d 853 (Tex.Crim.App.1993).

Statement by venire person that'Testimony of one wifness would not be enough for him to convict
even if that testimony proved all elements beyond a reasonable doubt" mql make that juror
challengeable for cause but be very careful and read the above cases before you try it.



3. JURORS WHO WOULD REQUIRE BREATH TEST TO CONVICT

Anderson v. State,341 S.W.3d 585 (Tex.App.-Amarillo 2011, pet. filed).

At triat the judge prohibited defense counsel from cotmparing the burden of proof required in a
criminal case with the burden of proof required in a civil case (both clear and convincing standard
and preponderance of the evidence standard). In its opinion upholding this ruling, the Court of
Appeals held that it could not say the trial aourt acted unreasonably by limiting voir dire in this way.
Defense argued that some jurors indicated on their juror questionnaires that they had serued on
a civil jury and that was the basis for his need to ask the question but the Court of Appeals refused
to consider that argument because juror questionnaires were not made part of the record.

McKinnon v. $tate , 2004 WL 878278 (Tex..App.-Dallas 2004, pet. ref'd) (Not designated for
publication).

Quesfion of "Would you require the State to bring you a blood or breath test?" is nof improper
"commitment question," and a juror that says that they would not be able to convict without such
a fesf is subiecf to a challenge for cause.

Fierro v. State, 969 S.W.2d 51 (Tex.App.-Austin 1998, no pet.).

Prospective juror who sfafed he would be unable to convict in the absence of a breath fesf was
challengeable for cause as he had a bias againsf a phase of the law on which the State was
entitled to rely. He would be holding Sfafe to a higher level of proof of intoxication than the law
required.

4. JUROR'S ABILITY TO CONSIDER FULL RANGE OF PUNISHMENT

Glauser v. State, 66 S.W.3d 307 (Tex.App.-Houston [1't Dist] 2000, pdr ref'd).

This was an lntoxication Manslaughter where the trial court properly denied the defense aftorney's
challenge for cause on jurors who could not consider probation under the specific facts of the case
being tried that went beyond the elements of the offense. The Court cited the standard set out in
Sadler v. State. 977 S.W.2d 140 (Tex.Crim.App.1998) which said that a prospective juror is not
challengeable for cause because he or she will use facts to determine punishment. A prospective
juror is not challengeable for cause based on inability to consider the full range of punishmenf so
long as he or she can consider the full range of punishment for the offense as defined by law. The
proper question to determine bias against the law regarding punishment is "Whether in a proper
intoxication manslaughfer case as defined by statute, where the facts justify it, the venire
person could fully and fairly eonsider the entire range of punishment, including the
minimum and maximnm."



DWI ROADBLOCKS

A. ARE ILLEGAL

Holt v. State, 887 S.W.2d 16 (Tex.Crim.App. 1994).

Held that state wide plan setting out guidetines rs neede d to make use of roadblock constitutional.
Untilthat time, DWI roadblocks are illegal.

B. AVOIDING ROADBLOCK CAN PROVIDE BASIS FOR STOP

Johnson v. State, 833 S.W.2d 320 (Tex.App.-Fort Worth 1gg2,pet. ref'd).

Here officer had reasonable suspicion to stop the suspecf, and that reasonable susprbtbn was not
affected by the presence of the roadblock.



IV. TRAFFIC VIOLATIONS

You will often find the traffic sfop was based on what the officer perceived to be a moving
violation, Locating the particular violation can often be a difficult process. Io assist you
I am including this list of common traffic violations along with the citation to the
Transportation Code.

Offense

Compliance with Traffic Control Device
Unsafe Passing to the left of another vehicle:
Passing in a "no passing" zone
Unsafe Passing to the right of another vehicle:
Driving on lmproved Shoulder
Failure to Drive within a Single Lane
Following to Glosely behind another vehicle
Passing a School Bus
lmproper turn at Intersection
lmproper use or of Failure to use turn signal
Failure to signal stop/sudden stop
lmproper stop/Failure to stop at intersection
Failure to Yield Right of Way at intersection
Failure to/lmproper Yield to Emergency Vehicle
lmproper stopping/parking (i.e. in an intersection)
Driving at an unsafe speed
Speed Limits when not otheruvise posted
Reckless Driving
Leaving Vehicle Unattended
Driving too slow
Transporting Child w.o. child safety seat
Failure to wear seat belt
Transporting child in bed of pick up truck
lmproper backing of vehicle
Driving with operators view obstructed
Racing (includes rapid acceleration "peeling out"
Driving through drive way - parking lot
Failure to Drive within Single Lane/Unsafe lane change
Driving w.o. lights on
Absence of License Plate Light
Taillamp not emitting plainly visible red light
Tinted Windows (i.e. too much)
Failure to display inspection sticker
Displaying fictitious inspection sticker
Operating a vehicle in dangerous mechanical condition
Striking Unaftended Vehicle
Striking Fixture or Highway Landscaping

Transportation Code

TRC 5544.004
TRC 5545.053
TRC S545.055
TRC 5545.057
TRC 5545.058
TRC 5545.060
TRC 5545.062
TRC 5545.066
TRC 5545.101
TRC 5545.104
TRC 5545.10s
TRC S545.151
TRC 5545.153
TRC 5545.156
TRC 5545.302
TRC 5545.351
TRC 5545.352
TRC 5545.401
TRC 5545.404
TRC 5545.363
TRC 5545.412
TRC 5545.413
TRC Ss45.414
TRC 5545.415
TRC 5545.417
TRC 5545.420
TRC 5545.422
TRC 5545.060
TRC 5547.302
TRC 5547.322
TRC 5s47.322
TRC 5547.613
TRC 5548.602
TRC 5548.603
TRC 5548.604
TRC 5550.024
TRC 5550.025



V. OCCUPATIONAL LICENSE CHART

The following flow chart depicts when a defendant is eligible to apply for and receive an

occupational driver's license following a conviction for DWl. The flow chart is divided between

defendants under 21 years of age and over 21 atthe time they commit the offense.

The flow chart is set up to be used in conjunction with a Texas driver's license printout or

driver's license "certified packet" from Austin. By answering a few preliminary questions regarding

the case, the appropriate path can be used to determine when and if the defendant can apply for

an occupational license. The relevant sections of the Transportation Code and Code of Criminal

Procedure are provided for easy reference.

A. CAN'T DENY OCCUPATIONAL LICENSE FOR FAILURE TO PAY SURCHARGE

Wood v. Texas Department of Public Safetv, 331 S.W.3d 78 (Tex.App.-Fort Worth 2010, no pet.).

The Court holds that it was improper to deny the defendant an occupational license for failure to
pay surcharges. Failure to pay surcharges is not listed as a basis for such denial and Court
assumes that if the legislature had intended that drivers suspended for failure to pay surcharges
be ineligible for occupationallicenseg it would have said so.

B. RULES.

Sec. 521 .251(a)

lf a person's license has been suspended under Ch 524 (Administrative Suspension for failure to
pass test for intoxication) or Ch724 (Suspension for Refusal to give specimen),
+
No prior suspension from alcohol or drug related enforcement in the five years preceding date of
arrest*
- May get an Occupational License immediately.

Sec. 521.251(b)

lf person's DL has been suspended for alcohol or drug related contact during five years preceding
date of person's date of arrest
+ May not get Occupational License before the 91*t day after effective date of suspension.



Sec. 521 .252(c)

lf the person's DL has been suspended as a result of a conviction under Section 49.04 (DWl),
49.07 (lntoxAslt) or49.08 (lntox Mansl) during five years preceding the date of the person's arrest,
they may not get an Occupational License before the '181"1 day after effective date of suspension.

Sec.521.251(d)

Notwithstanding any other provision in this section, if DL has been suspended upon conviction of
a subsequent conviction under 49.04,49.07 or 49.08, committed within five years of the date on
which the most recent preceding offense was committed, may not get an Occupational License for
one year from the date of the suspension.

*A DL suspension, disqualification, or prohibition order under the laws of this State or another State
resulting from a conviction for DWl, BWl, a refusal to give a specimen under DWI or BWl, or a
specimen obtained showing .08 or above in a DWI or BWI case.



Elisibilitv for Occupational Driver's Licenses

A can get an occupational license without
waiting, following the effective date of
suspension. $521 .251(a). The suspension
time from the current ALR oeriod can be
applied to the current DWI post-conviction
suspension. $521 .3aa(c)

From the arrest date on the current case, go
back Syears. Does A have any alcohol /
drug-related contacts OR any final
convictions for DWI?

YES

A can get an occupational license without
waiting, following the effective date of
suspension. $521 .251(a). BUT, if A has a prior
conviction for DWI at any time in their history,
then the suspension time from the current ALR
suspension cannot be applied to the current DWI
post conviction suspension. $521.344(cX1 ).

Kev Terms to Know
"Alcohol or Drug Related

Contact"
)DWl conviction from
any state
)a Breath/Blood refusal
)being over the legal
alcohol concentration.
s524.001.

"Effective Date of
Suspension"

)can be anywhere
between date of
conviction until 30 days
thereafter.
$521 .3aa(a)(1)
)driver's license
suspension

Not Suspended

Prior ALR Suspension &/ DWI
Final Conviction where DL not

Susoended
The occupational is allowed on the
91" day following the etfective
date of suspension. 5521 .251(b).
lf the A does not have a DWI at
any time in their history, then the
current ALR period can be applied
to the current DWI post-conviction
suspension. $521.344(c). l f  the A
has a prior DWI conviction, then
the current ALR suspension
cannot be applied to the current
post-conviction suspension.
$521.3aa(c)(1).

Elisibilitv for Occupational License Under 21
Defendant cannot get an occupational license for the first 30 days of a'suspension for failure of a breath
test. Section 524.022(d)(1). lf they fail a breath test and they've had one prior conviction of an offense under
Section 106.041 ABC code or an offense under Section 49.04, 49.07 or 49.08, Penal Code, they cannot get
an occupational for the first 90 days of the suspension. Section 524.022(dl(2). lf they fail a breath
test and they've had two or more prior convictions for offenses listed above, the maximum
suspension is 180 days and they cannot get an occupational for the entire suspension
period. Section 524.022(dX3).

Final DWI Conviction where DL
Susoended

The occupational is allowed on the
181" day following the effective
date of suspension. $521 .251(c).
The suspension time from the
current ALR suspension cannot be
applied to the current DWI post-
conviction suspension.
S521 .344(cXl ).
BUT, if the current suspension is
for a second conviction for DWl,
Intox. Assault, or Intox.
Manslaughter, then the effective
date for the occupational is 1 year
from date of suspension.
s521 .251(d).



vl. BASIS FOR VEHICLE STOP . LEGAL STANDARD

Stone v. State , 685 S.W.2d 791 (Tex.App.-Fort Worth 1985), aff'd 703 S.W.2d 652
(Tex.Crim.App. 1986).

Need only be reasonable suspicion to justify stop. (Definition of that standard included in this
opinion).

A. FAILING TO TIMELY SIGNAL INTENT TO TURN

State v. Kidd ,2010 WL 5463893 (Tex.App.-Austin 2010, no pet.).

Iexas Transportation Code stated that a driver must continuously signat his intent to turn for not
less than 100 feet before a turn. The driver admitted that he failed to do so, trial court concluded
that strict enforcement of the 100-foot requirement was "a violation of one's right to be free from
unreasonable seizures" under fhe U.S. and Texas Constitutions. Court of Appeals reversed
upholding the stop on the basr.s that the code was clear and unambiguous tn ifs mandatory
requirement that a driver intending to turn was required to "signal continuously for nof /ess than the
hst 10a feet." Court did not find that enforcement of the code led to absurd results, finding that the
code provided a reliable bright-line rule for both drivers and police officers.

B. TICKETS THAT PROVIDED BASIS FOR STOP INADMISSIBLE

Nevarez v. State, 671 S.W.2d 90 (Tex.App.-El Paso 1984, no pet.).

Error to allow State to elicit testimony that traffic tickets were issued in connection with DWI stop.

C. INFORMATION FROM CITIZEN/POLICE RADIO/ANONYMOUS CALL

1. SUFFICIENT BASIS FOR STOP

LeCourias v. State, 341 S.W.3d 483 (Tex.App.-Houston [14 Dist] 2011).

Arresting officer had reasonable susplclon of criminal activity to conduct an investigative detention
of defendant for DWl, even if officer did not Mfness defendant operating a motor vehicle at any
point before the anest. ln this case a wfness had observed defendant's vehicle maneuver
erratically on a public roadway, identifled himself to emergency dispatcher, followed defendant to
the location where police made the arrest, and remained in contact with the dispatcher untilthe
of.ficer arrived at the scene. This coupled with the officer detecting the odor of alcohol both inside
a cup the witness saw the defendant carry, and on or about defendant's person and breath justified
the detention and anest of the defendant.
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Villarealv. State, 2008 WL 4367616 (Tex.App.-Houston [1't Dist]2008, no pet.).

Officer received call from dispatch that citizen was following a possible drunk driver and had
observed the defendant's vehicle pull into a parking lot where she was approached and
investigated bythe officer. The officer had dispatcher callthe citizen informant and have him meet
the officer at the parking lot where he repeated the details of the bad driving he had obserued. In
upholding the stop, the Court focused on the fact that the observations reported by the informant
of the defendant's driving behavior constituted criminal activity, specifically, DWl. Since the
informant chose to follow defendant's vehicle after reporting the conduct, he was not "truly an
anonymous informer." ln addition the officer corroborated Garcia's identification details when he
Iocated defendant's car in the parking lot.

Hawes v. State, 125 S.W.3d 535 (Tex.App.-Houston [1't Dist.], 2002, no pet.).

Police received call from tow truck driver reporting reckless driving and that he was following the
vehicle. Officer arrived and pulled defendant over based on information received and without
seerng any traffic violations. The truck driver on seeing defendant pulled over continued without
stopping. ln holding fhe sfop was valid, the Court found that by presenting his information to the
police via his busrness's dispatcher and following the suspect in his own readily traceable vehicle,
the truck driver placed himself in a position where he could be held accountable for his interuention.
Ihese indicia of reliability, when combined with the officer's corroboration of the identification
details, provided sufficient reasonable suspicion to justify the investigative stop.

State v. Fudoe, 42 S.W.3 d 226 (Tex.App.-Austin, 2001, no pet.).

Officer's sole basis for the sfop was the details of bad driving provided to him by a cab driver in
a face to face encounter. Court held that that was a sufficient basrs for the stop of the defendant.
Court referred and distinguished these facfs from Florida v. J.L." 529 U.S. 266, 120 5.Ct.1375, 146
L.Ed.2d 254 (2000).

State v. Nelson, 228 S.W.3d 899 (Tex.App.-Austin 2007, no pet.).
Winborn v. State, 2007 WL 171 1791 (Tex.App.-Austin 2007, pdr ref'd).
Brother v. State, 166 S.W.3d 255 (Tex.Crim.App. 2005), cert. denied,546 U.S. 1150 (2006).
Pipkin v. State, 114 S.W.3d 649 (Tex.App.-Fort Worth 2003, no pet.).
State v. Stolte, 991 S.W.2d 336 (Tex.App.-Fort Worth 1999, no pet.).
State v. Sailo, 910 S.W.2d 184 (Tex.App.-Fort Worth 1995, pet. ref'd).
State v. Adkins, 829 S.W.2d 900 (Tex.App.-Fort Worth 1992, pet. ref'd).
Ferquson v. State, 573 S.W.2d 516 (Tex.Crim.App. 1978).
Albert v. State, 659 S.W.2d 41 (Tex.App.-Houston [14th Dist] 1983, pet. ref'd).

lnformation from a concerned citizen may provide sufficient basis for officer to make investigative
sfop.
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2. IDENTIFIED CITIZEN.CREDIBLE AND RELIABLE

Gabrish v. State,2009 WL 2605899 (Tex.App.-Corpus Christi 2009, no pet.) (Not designated for
publication).

Civitians obserued an apparentty drunk defendant get in his car afrer urinating outside and drive
away. One of them called 911 and they all pointed out the car to the officer who stopped the
defendant based on their description of multiple indicators of intoxication. ln upholding the stop,
the Court focused on the fact that the civilian informants placed themselves in a position where
they could have been easily identified and held responsible and that the information they provided
to the officer was sufficiently reliable to support the temporary detention.

Hime v. State, 998 S.W. 2d 893 (Tex.App.-Houston, [14th Dist.] 1999, pet. ref'd).

Citizen stopped at Burger Kng to call police after obseruing suspecf sweruing towards other cars
as ff passed. Citizen gave her name and noted that suspect had stopped at BK, too. Officer
arrived a minute later just as suspecf was leaving BK and stopped suspecf. Court held sufficient
basis for stop noting that an (identified) citizen who calls in to report criminalacfs rs inherently
credible and reliable.
See also, Vanderhorst v. State, 52 S.W.3d 237 (Tex.App.-Eastland 2001, no pet.).

Mitchell v. State, 187 S.W.3d 113 (Tex.App. -Waco 2006, pet. ref'd).

Pospisilv, State, 2008 WL 4443092 (Tex.App.-Texarkana 2008, no pet.).

Off-duty firefighter called 911 to report a reckless driver he was following. Based on the details of
that call, officer quickly located and stopped the defendant's vehicle. In finding the stop proper, the
Court focused on three factors. First, it noted that the firefighter's report was not "anonymous" as
he gave his name and occupation thereby making himself accountable for the information he
reported. Further, the caller wad a "professionalfirefighter," making him one of the types of people
(along with teachers and police officers) that we teach our children are generally trustworthy and
reliable. Finally, the officer responded in a short period of time allowing him to conoborate the
vehicle description.

3. DETAILS OF POLICE BROADCAST ARE ADMISSIBLE

McDuff v. State;2011WL 1849540 (Tex.App.-El Paso 2011).

Officer testified that he stopped the vehicle defendant was driving after receiving information
provided by his on-board computer terminal that the vehicle registration had expired in November
2007. 'Defendant argues that the State failed to prove that he had committed a traffic violation
because it did not offer any evidence fo subsfantiate officer's hearsay testimony regarding the
expired registration. In upholding the stop, the Court of Appeals points out that the State r.s nof
required to prove that the defendant actually violated a particular statute in order to establish a
reasonable susprbrbn or probable cause. The State must only elicit testimony that the officer knew
sufficient facfs fo reason ably suspect that the defendant had violated a traffic law. lt further pointed
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out that hearsay is generally admissible in a suppression hearing but even if the State could not
rely on hearsay to establish reasonable suspicion, an officer's testimony regarding a vehicle
registration check, like testimony regarding a driver's license check, is admissible under the public
records exception.

Kimball v. State, 24 S.W.3d 555 (Tex.App.-Waco 2000, no pet.).

Officer was properly allowed, over objection, to relarte information he received over the police radio
by unidentified dispatcher that unknown motorist had called 91 1 to report possibly intoxicated driver
in vehicle matching defendant's. Court sfafed that an officer should be allowed to relate the
information on which he was acting. Such information is not hearsay as it is not offered for the
truth of the maffer ass erted but to show how and why the defendant's vehicle was initially identified
and followed.

Ellis v. State, 99 S.W.3d 783 (Tex.App.-Houston [1 Dist.] 2003, pet ref'd.).

Officer testified fhaf basis for stop was he ran defendant's license plate on the computer in his car
and received a response that appellant's car had possibly been involved in a robbery three days
earlier. Defendant objected on basis of hearsay. Here, the testimony was not offered to prove the
truth of the mafferasserted; itwasoffered to show probable cause forthe detention when appellant
was sfopped for traffic violations.

4. ANONYMOUS TIP FROM EMS TECHNICIAN

Glover v. State, 870 S.W.2d 198 (Tex.App.-Fort Worth 1994, pet. refld).

It was proper for officer who witnessed no erratic driving and based the stop solely on information
provided by EMT to make said sfop.

5. INFORMATION COMMUNICATED TO 911 OPERATOR BUT NOT TO
OFFICER WILL SUPPORT STOP

Derichsweiler v. State , 2011 WL 255299 (Tex.Crim.App. 2011), s.ct. cert.denied, Oct. 3, 2011.

The Court holds that a 91 1 police dispatcher is to be regarded as a cooperating officerfor purposes
of making a reasonable suspicion determination. Therefore, if information is reported to the 911
operator, that information will go to support reasonable suspicion to stop an individual even if that
information is not communicated to the officer who performs the stop.
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ANONYMOUS TIP FROM HITCHHIKER

Mann v. State, 525 S.W.2d 174 (Tex.Crim.App. 1975).

Anonymous call from h itch hiker provided j u stification for i nvestigative detention.

7. ANONYMOUS TIP FROM TRUCK DRIVER

Gansky v. State, 180 S.W.3 d 240(Tex. App.-Fort Worth 2XXs,pet ref'd).

While on routine patrol, Deputy Perkins received repofts from muttiple truck drivers that a white car
was driving the wrong way on the highway and struck or almost struck other vehicles, signs, and
gas pumps. ln holding that the "anonymous tips" provided a sufficienf basrs for the stop, the Court
focused on potential danger and extreme risk to the public, and stated that Courts should look to
not only the "content of the information but the quality of the information in reviewing an officer's
decision fo sfop and detain."

ANONYMOUS TIP . INSUFFICIENT DETAILS

Martinez v. State , 2011 WL 2555712 (Tex.Crim.App. 2011).

Police officer lacked reasonable susplclon for investigatory detention of pickup truck driven by
defendant based on an anonymous caller's report that a pickup truck of the same make and of
similar color had stopped at a particular intersection, where driver placed two bicycles in bed of
truck and drove west. Though investigative stop occurred c/ose in time to caller's report and within
three quarters of a mile west of the reported incident, there was no complaint of stolen bicycles,
anonymous caller did not report contextualfactors reasonably linking the unusual and suspicious
activity to a theft, and officer did not see any bicycles in bed of truck until he approached the truck.
The Court focused on the fact that the anonymous caller did not provide any identification
information to the officer or to dispatch, did not follow fhe suspect's vehicle, was not present at the
scene before the stop and the caller never referred to what he saw as a "theft." Judge Keller writes
a well-reasoned dissent.

D. BAD DRIVING/CONDUCT NEED NOT = CRIMINAL OFFENSE

Martinez v. State,2010 WL 188734 (Tex.App.-Dallas 2010).

Officer festrfred he observed defendant driving on a flat, straight, well-lit road with no obsfac/es
when defendant's vehicle Iefr its lane and hit the curb with enough force to push it back into the
Iane. ln officer's experience, intoxicated drivers sometimes hit the curb, demonstrating they are
unable to safely navigate the road. He further testified, it was early Sunday morning shortly afrer
the bars had closed, a "high DWI'time. Because he believed defendant might be intoxicated, he
stopped the car to investigate further. Defendant focused on the fact that hitting curb alone was
not a traffic violation, but Court of Appeals held that totality of circumstances justified the stop.
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Foster v. State, 326 S.W.3d 609 (Tex.Crim.App. 2010).

Court of Appeals found insufficient basis for stop. Court of Criminal Appeals reversed finding.
Police had reasonable suspicion to believe that defendant may have been intoxicated, justifying
temporary detention for further investigation when at 1 :30 a.m. a few blocks from city's bar district,
officer observed defendant's truck come up extremely close behind officer's vehicle at red light and
appeared to lurch. Officer then heard a rewing sound and noticed defendant's truck lurch forward
again; in light of the time of night and location, the officer's training and experience, and
defendant's aggressive driving, it was rational for the officer to have infened that the defendant
may have been intoxicated.

Derichsweiler v. State, 2011 WL255299 (Tex.Crim.App. 2011), s.ct. cert. denied, Oct. 3,2011.

The defendant was reported to be stopping next to vehicles in parking lots and staring at the
occupants of those vehicles. That conduct resulted in a 911 callthat ended with the detention and
arrest of the defendant. Ihe r'ssue - was the defendant's non-criminal behavior enough to justify
an investigative stop without reasonable suspicion of a particular offense? The Court said yes,
pointing out there is no requirement to point to a particular offense, but rather reasonable suspicion
that he was about to engage in criminal activity.

State v. Alderete, 314 S.W.3d 469 (Tex.App.-El Paso 2010, pet. ref'd).

Police officers had reasonable suspicion to stop defendant on suspicion of DWl, where defendant
continuously swerved within her lane for half of a mile in the early morning hours, and officers were
trained to detect individuals driving while intoxicated, even if defendant did not violate any traffic
regulation.

Rafaelli v. State, 881 S.W.2 d 7 1 4 (Tex.App.-Texarkana 1994, pet. ref'd).

Weaving in his lane, though not inherentty ittegat act, did provide sufficienf basls for officer to stop
defendant's vehicle.

Dowler v. State, 44 S.W.3d 666 (Tex.App.-Austin 2001, pet. ref'd.).

In support of an anonymous tip, officer also observed defendant weave or drift within his lane of
traffic, touching the outside white tine more than once and once crossing into an on ramp when
defendant had no reason to enter the on ramp. Defendant was also driving twenty miles per hour
below the posted limit and failed to respond when the officer turned on the patrol car's emergency
lights. Officer testified in his experience it is uncommon for sober drivers to drive in that fashion.

Fox v. State, 900 S.W.2d 345 (Tex.App.-Fort Worth 1995), pet. dism'd, improv. granted,930
S.W.2d 607 [Tex.Crim.App. 1996]).

Fluctuating speed and weaving within the lane did provide sufficient basis for officer fo sfop
defendant's vehicle.
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Townsend v. State, 813 S.W.2d 181 (Tex.App.-Houston [14th Dist] 1991, pet. ref'd).

Testimony that defendant wove back and forth was sufficient basis even in the absence of any
evidence it was unsafe fo do so.

Oliphant v. State ,764 S.W .2d 858 (Tex.App.-Corpus Christi 1989, pet. ref'd).

Defendant's car extended into intersection at stop;then defendant made wide turn, drifted in and
out of his lane and swerved within his lane.

E. "COMMUN|TY CARE-TAKING FUNCT|ON" (CCF)

Wriqht v. State, 7 S.W.3d 148 (Tex. Crim. App. 1999) rev'd on remand 18 S.W.3d 245 (Tex.App.
- Austin 2000, pet. ref'd).

The case came to the Court of Criminat Appeals when the Austin Court of Appeats faited to appty
the "community care-taking function" in holding the stop in fhis case to be unreasonable. Ihe basis
for the sfop was thatthe officer obserued apassenger in the vehicle vomiting out of a car window.
The Court of Appeals did not believe that concept covered a passenger's actions. The Court of
Criminal Appeals held that the exception could apply to these facts and listed four factors that are
relevant in determining when community care-taking provides a sufficient basis for a traffic stop:

the nature and levelof disfress exhibited by the individual
the location of the individual
whether the individualwas alone and/or had access fo assr'stance independent of
that offered by the officer; and

4) to what extent the individual-if nof assr'sfed-presented a danger to himself or
others.

The court added that, "as part of his dutyto'serve and protect' a police officer maysfop andassisf
an individualwhom a reasonable person-given the totality of the circumstances--would believe is
in need of help." The case was remanded back to'the Court of Appeals which in 18 S.W.3d 245
(Tex. App. - Austin 2000) applied the above mentioned factors and found the stop to be
unreasonable.

1. APPLIES

Gonzales v. State, 342 S.W.3d 151 (Tex.App..-Eastland 2011).

Defendant's detention was justified under the community caretaking exception to the warrant
requirement; officer obserued a vehicle pull over to the side of a lightly traveled highway sometime
before 1:00 a.m. and was concerned that the operator of the vehicle might need assistance; and
thus, officer was motivated primarily by ttis community caretaking duties, and because traffic was
minimal in the location where defendant was sfoppe d, there were no houses nearby and only a few
businesses in the area. If defendant had needed assisfance, he would have difficulty finding

1)
2)
3)

L6



anyone other than officer to help him, and officer's belief that defendant needed help was
objectively reasonable.

Mu noz v. State,, 201 0 W L 330 4242 (Tex.App.-Fort Worth 201 0).

Where defendant was obserued traveting at almost hatf the posted speed limit, and putling into the
parking lot of closed busrness alone in her car and absent the officer had no access fo asslsfance,
it was a proper community caretaking sfop. Police officer's sfop of defendant's vehicle to determine
if she was /osf was reasonable exercrse of his community caretaking function. Even though the
fourth factor, whether she posed a danger to herself or others ffnof assisfed, weighs against the
application of the community caretaking function, "not all factors must support the application of
the exception in determining whether the officer acted reasonably in exercising his community
caretaking funciton."

Chilman v. State, 22 S.W:3d 50 (Tex. App.-Houston [14th Dist] 2000, pet. ref'd.).

Around 2:00 a.m., the officer observed a red car stopped in front of a banicade erected to block
campus entrance. The officer did not know when the red car had pulled up to the banicade
although he knew the car was not there when he passed by the same spot twenty minutes earlier.
Officerobseruedthe passenger/eavethe red car and surueythe barricadetothe campusentrance.
ln an effort to determine what the car's occupants were doing on campus and possibly to provide
some assr.sfance because they appeared to be lost, officer turned on his patrol car's emergency
equipment. This action prompted fhe passenger to jump back into the red car. When the officer
approached, the Defendant who was in the driver's seat, asked the officer why he had stopped him
and declared that there was no reason to stop him. After determining the Defendant was
intoxicated, the officer arrested him for DWI. Stop held to be justified.

Hulit v. State, 982 S.W.2d 431(Tex. Crim. App. 1998).

Police were dispatched rn response to a report of a "woman possibly having a heart attack in a
vehicle." Officer found a pickup truck sitting in the inside lane of a seruice road about fifty feet from
an intersection and saw an individual slumped over the steering wheel of the truck. The truck
engine was still running and the windows were rolled up. The officer approached the vehicle and
began rapping on the window and yelling at the driver to wake up. With the assrsfance of a second
officer, the driver awakened and opened the door of the pickup. The testifying officer smelled
alcohol about the driver. Once the driver got out of the truck at the officer's request, the truck began
rolling bacl<ward. Defendant was arrested for DWl. The Court of Cr'minal Appeals held "that Article
l, Section 9 contains no requirement that a seizure or search be authorized by a warrant, and that
a seizure or search that is otherwise reasonable will not be found to be in violation af that section
because rt was not authorized by a warrant." The court concluded that, based on the totality of the
circumstanceg fhe officers' actions were not unreasonable.

Cunninqh?m v. State, 966 S.W.2d 811 (Tex.App.-Beaumont 1998, no pet.).

Officer stopped Defendant after obseruing her driving late at night at an unsafe speed on aflattire
in a bad neighborhood. Stop justified under CCF.
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2. DOESN'T APPLY

Koteras v. State ,2010 WL 1790808 (Tex.App.-Houston [14th Dist.] 2010, no pet.) (Not designated
for publication).

Court of Appeals rejected Trial Court's finding that this was a proper community carettaking stop.
Specifically, it found that merely pulling one's vehicle onto the shoulder of the road does not
warrant detention by a law enforcement officer, and the curiosity of an officerto see "what is going
on" is not sufficient to meet the community caretaking function.

Franks v. State,241 S.W.3d 135 (Tex.App.-Austin 2007, pet. ref'd).

This was an appeal of a motion fo suppress denial. Ihe issue was whether the officer's contact
with a visibly upset female motorist in a parked car with the motor running and his refusal to allow
her to leave, fell within Community Care-taking Exception. The Court found that the officer's initial
interaction with the defendant was an encounter. but that encounter became a detention when the
officer told the defendant she couldn't leave. The detention was not justified by the officer's
community care-taking function because the defendant did not exhibit a high enough level of
drsfress, she was not in an unsafe location, and she did not pose a danger to herself or others.

Corbin v. State, 85 S.W.3d 272, (Tex.Crim.App.2002).

Defendant's carwas obserued at 1:00 a.m. crossrng over a srde sfnpe ontothe shoulder o,f the road
and driving on the shoulder about 20 feet. He was traveling 52 mph when speed limit was 65 mph.
Officer pulled Defendant over for failure to maintain a single lane and because he felt the
Defendant might be drunk or in need of assr'sfance. Before pulling him over, the officer followed
the Defendant for about a mile and observed no traffic violations. Upon stopping, it was discovered
thatthe Defendant had cocaine strapped to his back. The majority focused on whether the officer's
belief that Defendant needed help was "reasonable." The Court further held that the most weight
should be given to factor number one, namely, "the nature and levelof drsfress exhibited by the
individual." The Court held that the "communi$ care-taking function" did not apply in this case.

Andrews v. State, 79 S.W.3d 649 (Tex. App.- Waco 2002, pdr refd).

Officer obserued Defendant pull to the side of the road and then observed Defendant's wife, front
seaf passenger, lean out the door and vomit, and the Defendant drove off and was stopped by
officer. Court held stop was not justified by the community care-taking function.
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OFFICER'S ARREST AUTHORITY WHEN OUTSIDE JURISDICTION

1. FOR ATRAFFIC OFFENSE

(a) STOPS MADE BEFORE 9-01-05 = NO

State v. Kurtz, 152 S.W.3d 72 (Tex.Crim.App., 2004).

An officer of the police department of a city does not have authority to stop a person for committing
a traffic offense when the officer is in another city within the same county.

STOPS MADE AFTER 9.01.05 = YES

Article 14.03 (oX1)

Authorizes a municipal police officer to make a warrantless arresf for a traffic offense that occurs
anywhere in the county or counties in which the officer's municipality is located. Note: This
Iegislative change effectively overrules the Kurtz case /isfed above.

CAN STOP AND ARREST FOR'BREACH OF PEACE'

State v. McMorris, 2006 WL 1452097 (Tex.App. Fort Worth 2006, pet. ref'd) (Not designated for
publication).

Ihis case addressed fhe rssue of whether a municipal police officer has authority fo sfop a driver
outside of his jurisdiction when he reasonably suspecfs fhe driver of DWI. The law in effect is the
pre-2005 version of Articte 14.04 of the CCP. The trial court suppressed fhe stop and the Court
of Appeals reversed. The trial court viewed thrs as an officer stopping a vehicle for a traffic offense,
failure to yield right of way, which he cannot do and the Court of Appeals viewed the traffic offense
as giving the officer reasonable susplclon that the defendant was DWI which does support the stop.

Valentich v. State ,2005 WL 1405801 (Tex.App.-Fort Worth 2005, no pet.) (Not designated for
publication).

Officer was authorized to detain Defendant because he had reasonable suspicion to believe he was
observing a breach of the peace, that is, driving while intoxicated, and because he pursued her
from his lawfuljurisdiction in Flower Mound a very short distance into Lewisville.

Ruiz v. State, 907 S.W.2d 600 (Tex.App.-Corpus Christi 1995, no pet.).

Officer, who was outside of his jurisdiction, could properly stop and arrest defendant whom he
observed driving the wrong way down a highway for a "breach of the peace."
See also: Romo v. State,577 S.W.2d 251(Tex.Crim.App. 1979).

F.

(b)
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3. TO MAKE ARREST FOR DW

Preston v. State, 983 S.W.2d 24 (Tex.App.-Tyler 1998, no pet.).

Officer may arrest a suspecf for DWI even though he is outside of his jurisdiction under Article
la.B@) of the lexas Code of Criminal Procedure so long as he, as soon as practical, notifies an
officer having jurisdiction where the arrest was made.

4. FAILURE TO NOTIFY OFFICERS WITHIN JURISDICTION DOES NOT
VIOLATE EXCLUSIONARY RULE

Turnbow v. State, 2003 WL 2006602 (Tex.App.-Fort Worth, May 1, 2003, pet. ref'd.) (Not
desig nated for publication).
Bachick v. State, 30 S.W.3d 549 (Tex.App.-Fort Worth 2000, pet. ref'd).

Officer undertook a vatid trafficsfop oufsrde his jurisdiction after observing a trafftc offense within
his jurisdiction which ultimately led to the arrest of the defendant for DWl. Officer did not nottfy
arresting agency within that jurisdiction as required by 1 a.ffi@). His failure to do so did not warrant
evidence suppression under the exclusionary rule. Court held that the notice requirement is
unrelated to the purpose of the exclusionary rule.

5. CITY VS. COUNTY.WIDE JURISDICTION

(a) COUNTY-WIDE

Sawver v. State, 2009 WL 722256 (Tex.App.-Austin 2009, no pet.) (Not designated for
publication).
Doqav v. State, 101 S.W.3d 614 (Tex.App.-Houston [1't Dist.] 2003, no pet.).
Brother v. State, 166 S.W.3d 255 (Tex.Crim.App. 2005), cert. denied,546 U.S. 1150 (2006).

Officer made the traffic sfop oufsrde his jurisdiction (city) but within the same county. The court
found thatthere was nothing in the legislative history of amendmentstoTex.Code Crim. Proc.Ann.
Art. 1 403 (Vernon Supp. 2A04 and Tex. Loc. Govt. Code Ann. fi341 .001 (d. 341 .021 (e) Mernon
1 999). to indicate that the legislature intended to abrogate the common law rule that the jurisdiction
of an officer of a c/ass A general-law municipality was county-wide. The coart declined to follow
rulings to the contrary.

(b) oFFtcERwtrHtNJURtsDtcfloN'sPARTtctPATloN

Armendariz v. State, 123 S.W.3d 401(Tex.Crim.App.2003).

The lower Court of Appeals reversed ffirs case because it found that the stop occurred outside the
arresting officer's jurisdiction and was therefore unlawful. In rejecting this argument, the court
pointed out that the police who were outside their city limits and arguably their jurisdiction were
acting on information provided by a county sheriff (within whose county jurisdiction the stop did
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occur) who observed the traffic offense, radioed the information to the police and stayed in radio
contact with the police up to the stop. ln effect, the sheriff's participation in the circumstances
surrounding the defendant's arrest made him just as much a participant in the anest as ff he had
seized the defendant himself.

(c) HOT PURSUIT

Yeaqer v. State, 104 S.W.3d 103 (Tex.Crim.App.2003).

After observing the defendant nearly drive his vehicle into a ditch while leaving the parking lot of
a bar within their city limits, officers followed him to further evaluate his driving and ultimately pulled
him over for investigation of DWI outside the city limits. They stopped him after they obserued him
almost hit another vehicle. The trial court held sfop was legal and the Court of Appeals reversed
holding that the officers' "Type B Municipality" authority ended at the ctty 4imits, and it further
rejected the "hot pursuit" argument as it found that there was no "chase" or "pursuit" as officers
merely followed the defendant. The Court of Criminal Appeals found that this was a good example
of "Hot Pursuit" and the dictionary definition of "pursuit" includes "follow." The test is whether the
initial "pursuit" was lawfully initiated on the ground of suspicion, and the Court found in this case
that it was. Ihe rssue of the jurisdiction of a "Type B Municipality" was not reached.

Turnbow v. State,2OO3 WL 2006602 (Tex.App.-Fort Worth, May 1,2003, pet. ref'd.) (Not
designated for. publication).

Officer obserued defendant's vehicle speeding and cross over the center line five times. Though
the officer tried to initiate the stop within the county line, by the time the defendant was pulled over,
he was just under a mile across the line. The officer testified at a Motion fo Suppress hearing that
he did not feel that he was involved in a chase or in a pursuit while he followed the defendant. The
defendant was convicted at a later trial and argued on appeal that the arrest was illegal and not
"hot pursuit." The Court of Appeals found that it was a legal stop under the "hot pursuit" doctrine
and further found the doctrine applies even when an officer does not subjectively believe he is in
hot pursuit.

G. PRETEXT STOPS . NO LONGER BASIS FOR SUPPRESSION

Crittendon v. State, 899 S.W.2d 668 (Tex.Crim.App. 1995).

Pretext sfops are valid so long as objective basis for stop exrsfs.

H. OPERATING VEHICLE IN UNSAFE CONDITION

Sweeney v. State, 6 S.W.3d 670 (Tex.App.-Houston [1"tDist.] 1999, pet. ref'd.).
State v. Kloecker, 939 S.W.2d 209 (Tex.App.-Houston [1st Dist.] 1997, no pet. h.).

Trial judge held that there was insufficient basis for the stop. Court of Appeals reversed holding
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that officer obseruation that defendant was driving on a tireless mefal wheel and knew this
constituted the traffic offense of driving a vehicle on a highway in an unsafe condition.

I. FAILING TO DIM LIGHTS

Texas v. McCrary, 986 S.W.2d 259 (Tex.App.-Texarkana 1998, pet. ref'd).

Violation of a portion of the traffic code (failing to dim lights) provides a sufficient basis for a traffic
sfop.

J. RAPID ACCELERATION/SPINNING TIRES

1. YES

Fernandez v. State, 306 S.W.3d 354 (Tex.App.-Fort Worth 2010, no pet.).

Officer heard defendant's pickup loudly squeal its tires and saw light smoke coming from the tires
as the pickup fishtailed about two feet outside its lane of traffic supporting officer's opinion that what
he observed constituted reckless driving and supported the stop. Ihis was so although there were
no vehicles directly around defendant's vehicle though there was testimony there were other
vehicles in the area.

Bice v. State, 17 S.W.3d 354 (Tex.App.-Houston [1't Dist.]2000, reh overruled).
Collins v. State, 829 S.W.2d 894 (Tex.App.-Dallas 1992, no pet.).
Harris v. State, 713 S.W.2d773 (Tex.App.-Houston [1't Dist.] 1986, no pet.).

2.  NO

State v. Guzman, 240 S.W.3d 362 (Tex.App.-Austin 2007, pdr ref'd).

The spinning motion of one tire of defendant's truck as truck began to move from a stop afrer traffic
light turned green did not alone give police officer reasonable suspicion that defendant was
unlawfully exhibiting acceleration in violation of statute pertaining to racing on highways, and thus
officer's stop of defendant's vehicle on that basrs was unlawful.

K. WEAVING WTHIN LANE

1. YES

State v. Alderete, 314 S.W.3d 469 (Tex.App.-El Paso, 2010, pet. ref'd).

Reversing the Trial Court, the Court of Appeals held that officers had reasonable suspicion fo sfop
defendant on suspicion of DWI where defendant continuously swerved within her lane for half of
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a mile in the early morning hours. Officers were trained to detect individuals driving while
intoxicated and based on that training, weaving is a common characteristic of intoxicated drivers
so fhe Court held that even if defendant did not violate any traffic regulations, there was a sufficient
basis for the stop.

, 276 S.W.3d 503 (Tex.App.-Fort Worth, 2008, pet. ref'd),

The defendant's vehicle was observed weaving within lane in road. The vehicle crossed the lane
divider at least once. ln supporting this as fhe basrs for the stop and distinguishing it from holdings
that have held weaving insufficient as a basrs, the Court focused on the following: The officer stated
that based on his training, defendant's weaving, slow reaction to officer's emergency lights and
driving at that time of night are three of the sixteen clues that indicated the driver might be
intoxicated.

Curtis v. State, 209 S.W.3d 688, (Tex.App.-Texarkana, 2006, pdr granted). Reversed: Curtis v.
State, No. PD-1820-06, 2007 WL 317541(Tex.Crim.App. 2007). Conviction affirmed Curtis v.
State. No. 06-05-00125-CR, 2008 WL 707285 (Tex.App.-Texarkana, 2008).

Court of Appeals overruled the trial court's denial of motion fo suppress on the following facts.
Officer's obseruing the defendant sweruing from lane to lane on a four-lane divided highway did not
give him reasonable suspicion of intoxication to support traffic stop, even though officer testified
he had a suspicion that driver's weaving was the result of intoxication, where officers did not testify
that anything other than defendant's weaving led them fo suspecf intoxication, and there were
numerous reasons other than intoxication that would cause a driver to swerve.

This holding was reversed by the Court of Criminal Appeals which held that the Court of Appeals
had applied the wrong legal standard in its determination of the r'ssue of reasonable suspicion to
make the traffic stop. The rejected standard arose from the Court's suggestion that the State
needed to disprove the non-intoxicated reasons that may have accounted for the weaving of the
defendant's car.

State v. Arend, 2005 WL 994710 (Tex.App.-Fort Worth 2005, pet. ref'd.) (Not designated for
publication).

Trooper's obseruation that the Defendant weaved within his lane as he followed him for
approximately 50 seconds, combined with his experience as a police officer aind his belief that said
driving tended to indicate intoxication, provided sufficient reasonable suspicion to justify the sfop.

Held v. State, 948 S.W.2d 45 (Tex.App.-Houston [14th Dist.] 1997, pet. ref'd).
I

Weaving need not constitute an offense to provide basrs for a proper traffic stop.

Cook v. State, 63 S.W.3d 924 (Tex.App.-Houston [14th Dist.] 2002, pet. ref'd).

23



Gajewskiv. State,944 S.W.2d 450 (Tex.App..-Houston [14th Dist] 1997, no pet).

Weaving in and out of several traffic lanes may not be negated by the fact that no other traffic was
around at the time*in that this action raises reasonable suspicion of intoxication rather than a mere
traffic offense.

2. NO

Fowler v. State, 266 S.W.3d 498 (Tex.App.-Fort Worth 2008, pet. ref'd).

The defendant's vehicle crossrng one time into adjacent lane by tire's width when there was no
other traffic in area did not constitute sufficient basis for traffic stop. The officer also testified that
he did notfind the driving unsafe butthought itviolated Transportation Code. The Court held that
an officer's honest but mistaken understanding of the traffic law which prompted a stop is not an
exception to the reasonable susprbrbn requirement. There is a/so no mention in the record of the
officer's suspecting the driver was intoxicated.

State v. Huddleston, 164 S.W.3d 711 (Tex.App.-Austin, 2005, no pet.).

Officer obserued suspecf vehicle pull out from the bar's parking lot, proceed to within one-and-a
half miles of the bar, drift twice to the right side of the roadway and cross over the white shoulder
stripe, or fog line. The activated video shows that the right wheels of the car crossed the fog line
three more times during the next three minufes He never saw the vehicle cross the yellow line
separating the two lanes of traffic. He further testified the movements individually were neither
unlawful nor unsafe, but the combined number did make them unsafe. So/e basis raised for the
sfop was failure to stay within a single marked lane. Only after Motion to Suppress was granted
did State offer other justifications for the stop: reasonable suspicion of DWI and community
caretaking, but these were deemed untimely and therefore waived. Therefore, the Court holding
that the officer had no reasonable suspicion to make the stop was upheld.

Bass v. State, 64 S.W.3d 646 (Tex.App.-Texarkana 2001, pet. ref'd).

Obseruation that the defendant was swerving within his lane and crossing over the lane marker did
not provide sufficient basis for a traffic stop. Though the State argues that the officer was stopping
the defendant based upon a traffic offense, the Court points out that the officer in this case never
testified that the lane change occurred in an "unsafe manner" nor did the record show how many
times he had crossed over the lane marker.

State v. Cernv, 28 S.W.3d 796 (Tex.App.-Corpus Christi2000, no pet.).

Ihis is a Sfafe's appeal of the trial judge's granting a motion fo suppress. Defendant was obserued
by the officer swerving across the center lane divider and swerving over the white shoulder line
three times. The Court upheld the suppresslon based upon the lack of testimony that the lane
change was in an unsafe manner. The Court also noted that it will give deference to a trialjudge's
ruling.
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State v. Arriaqa, 5 S.W.3d 804 (Tex.App.-San Antonio 1999, pet. ref'd).

ln a DWI investigatory detention, drifting within the lane does not give rise to reasonable suspicion
to pull over. Under the totality of the circumstances, the officer must have more facts which lead
him to intoxication. For example, just pulled out of a bar and the time of night. The officer offered
no evidence to show that he believed the defendantto be intoxicated. Although mere weaving in
one's lane of traffic can justify an investigatory stop when the weaving is erratic, unsafe, or tends
to indicate intoxication or other criminal activity, nothing in the record indicated that the
arresting.officer believed any of the above to be the case.

State v. Tarvin ,972 S.W.2d 910 (Tex.App.-Waco 1998, pet. ref'd).

Where evidence at Motion fo Suppress was that officer observed defendant weaving within his lane
and there was no testimony that officer found said driving to be "erratic, unsafe or tending to
indicate intoxication," trial judge was correct in suppressing the stop. /n essence the evidence
didnt rise to the level necessary to support stop under Texas Transportation Code U5.060(a).
See a/so Ehrhart v. State. I S.W.3d 929 (Tex.App.-Beaumont 2000,reh. overruled).

Hernandez v. State, 983 S.W.2d 867 (Tex.App.-Austin 1998, pet. ref'd).

A single instance of drifting across a traffic lane does not give an officer reasonable suspicion to
pullthe car over unless it was dangerous fo do so. For example, on a four lane highway with no
traffic around.

L. DEFECTIVE TAIL LAMP AS BASIS FOR STOP

1.  NO

Vicknair v. State, 751 S.W.2d 180 (Tex.Crim.App.1998 [op. on reh'g]).

Where sfop was based on cracked tail lamp with some white light showing through, there was
insufficient evidence that traffic statute was violated. (Red light also showing.)

2. YES

Texas Department of Public Safety v. Hindman, 989 S.W.2d 28 (Tex.App.-Fort Worth 1999, no
pet.).

Whbre sfop was based on broken tail tight with white light showing through and there was no
evidence that any red light was showing, there was sufficient evidence of traffic statute violation
and stop was proper. (Vicknat Distinguished.)
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M. MUST RADAR EVIDENCE MEET KELLY TEST?

1. YES

Ochoa v. State, 994 S.W.2d 283 (Tex.App.-El Paso 1999, no pet.).

Officer's testimony that he was certified fo use hand held radar to detect speed, that he calibrated
and tested his radar instrument on the day he issued the speeding ticket, and that the gun used
radar waves to calculate speed was insufficient to establish proper foundation for admifting radar
evidence. Pursuantto Kellv v. State. 824 S.W.2d 568 (Tex.Crim.App. 1992), the officer must
further be able to explain the calculation the gun made or explain the theory underlying the
calculation. Error held harmless in fhr's case because officer also gave opinion motorist was driving
at a "high rate of speed."

2. JUDICIAL NOTICE OF RADAR

lcke v. State,36 S.W.3d 913 (Tex.App.-Houston [1"tDist.] 2001, pet. ref'd).

Trial Court took judicial notice of the scientific reliability of radar over defense objection. The
defense appealed arguing the Court could not take such notice and the radar reading was not
admissible under Kellv v. State citing Ochoa. The Appellate Court held that where the officer
formed the opinion that defendantwas speeding before using radar and testified that radar merely
confirmed hrs susprbion that appellant was speeding provided sufficient evidence that the officer
had a reasonable susprbion and that the stop was proper. The court speaks to the Ochoa cases
and comments that the question of whether a judge could properly take judicial notice of the
scientific reliability of radar is an interesting one, does not reach the lssue orreso/ve that question.

3. RADAR MEETS 1ST PRONG OF KELLY TEST

Mills v. State, 99 S.W.3d 200 (Tex.App.-Fort Worth 2002, pet. ref'd).

In agreeing with the reasoning of the Mavsonet opinion, the Court points out the importance of
flexibility in determining the admissibility of scientific evidence. "When dealing with well-established
scientific theory, Kellv's framework provides courts flexibility to utilize past precedence and
generally accepted principles of science to conclude its theoretical validity as a mafter of law. To
strictly construe Kelly othentrrise would place a significant burden on judicial economy by requiring
parties to bring to court experts in fields of science that no reasonable person would challenge as
valid." Though the first prong rs mef under Kellv. the State must still establish that the officer
applied a valid technique and that it was conectly applied on the particular occasion in question.

Mavsonet v.'State, 91 S.W.3d 365 (Tex.App.-Texarkana, October 16,2002, pet. ref'd).

In this case, fhe suspecf was sfopped for going 74 mph in a 7A mph speed zone. The speed was
measured with radar. The officertestified he had been using the radar equipment since 1990 and
had calibrated and fesfed his radar unit one day before he stoppsl the suspect. He could not
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explain the margin of error or the underlying scientific theory of radar and no evidence showing the
validity of the underlying theory or technique applied was offered. The appellant objects and cites
Ochoa for the proposition that the predicate under Kellv was not met. The Court rejects that
argument holding that in light of society's widespread use of radar devices, '\ue view the underlying
scientific principles of radar as indisputable and valid as a matter of law." Allthe State needed to
esfabfsh was that the officer applied a valid technique correctly on the occasion in question and
the Court finds that a trier of fact could have found the officer's testimony sufficient.

4. LIDAR RADAR AS SOLE BASIS FOR STOP WITHOUT PROOF OF
RELIABILITY IS INSUFFICIENT

Hall v. State, 297 S.W.3d 294 (Tex.Crim.App. 2009).

Ihr's case involved a sfop for speeding based on LIDAR radar device. ln finding there was no PC
to support the stop, the Court of Criminal Appeals held there was no evidence that the LIDAR
device uras used fo confirm the anesting officer's independent, personal obseruation that defendant
was speeding. There was no evidence to show that use of LIDAR technology to measure speed
supp/ies reasonably trustworthy information or that the trial judge took judicial notice of this fact,
aswellasfusbasr.sfordoingso. Asaresult,theStatefailedtoestablishthattheofficer,whorelied
solely on LIDAR technology to conclude that the defendant was speeding, had probable cause to
stop him.

5. RADAR NOT NEEDED TO JUSTIFY STOP FOR SPEEDING

Deramus v. State,2011 WL 582667 (Tex.App.-Fort Worth 2011).

Officer had reasonable suspicion that defendant was violating the transportation code by driving
at a speed that was neither reasonable nor prudent as required to supportthe traffic stop. Although
there was no evidence of the posted speed limit and no radar was used, the officer testified that
defendant was driving at a speed that exceeded the speed limit as he was familiar with what a car
traveling that block looked like at the speed limit. ln upholding the stop, the Court points out an
officer ls nof required by statute fo use radar to confirm spee4 and that it is not always possible
for an officer to do so. Nor does fhe Sfafe have to show the defendant actually committed a traffic
violation as long as evidence shows officer reasonably believed a violation occurred.

N. CITIZEN'S ARREST FOR "BREACH OF THE PEACE" AS BASIS FOR STOP

Cunninqham v. State,2004WL28O3220 (Tex.App.-San Antonio, 2004, no pet.) (Not designated
for publication).

The defendant nearly hit vehicte of a private security officer-forced him off the road and then
proceeded to weave in his lane. These actions constituted a breach of the peace and posed a
continuing threat to the safety of the community. Additionally, upon being approached after
stopping his vehicle at a drive-through, the defendant exhibited further symptoms of intoxication
and admitted he had consumed several beers. Court held thatthe defendant commifted a breach
of the peace and a citizen's arrest was authorized in this instance.
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Kunkelv. State,46 S.W.3d 328 (Tex.App.-Houston [14th Dist.] March 8,2001, pet.ref'd),

Defendant challengesthe authority of a civilian wrecker driver to stop and "arrest" him. Courtfound
that even though a citizen cannot make an arrestfor mere moving violations, the cumulative driving
behavior of the defendant in fhis case amounted to a "breach of the peace." The citizen obserued
the defendant weaving back and forth over the roadway, hifting and driving over the curb about 20
times over a quarter of a mile before she pulled up the gated entrance of some town homes at
which point the civilian pulled in front of her blocking her entrance into the complex, taking her car
key and keeping her in her car untilthe police arrived.

O. TURNING/EXITING WITHOUT A SIGNAL

1. YES

Wehrinq v. State, 276 S.W.3d 666 (Tex.App.-Texarkana 2008, no pet.).

Defendant's failure to signal his intent to turn when entering the turn lane and whee actuatly making
the rightturn constituted a traffic violation, and therefore, officerwas authorized to stop and detain
defendant. Transportation Code 545.1 04

Reha v. State, 99 S.W.3d 373 (Tex.App.-Corpus Christi 2003, no pet.).

Defendant turned teft at inttersection without signating and was subsequently stopped for traffic
violation. Secfion 545.104 of the Transportation Code requires an operator fo use aturn signal 'to

indicate an intention to turn, change lanes, or start from a parked position." A turn signal is required
regardless of the degree of the turn. No language in the Statute limiting it to turns of ninety
degrees. Court dr'sagrees with Trahan and Zeno.

Kruq v. State, 86 S.W.3d764 (Tex.App.-El Paso 2002, pet. ref'd.).

Defendant failed to signal his turn off of a public roadway into a private driveway. Court held that
the failure to signalwas a traffic violation and disagrees with Trahan and Zeno.

State v. Zeno, 44 S.W.3d 709 (Tex.App.-Beaumont 2001, pet. ref'd).
Trahan v. State, 16 S.W.3d 146 (Tex.App.-Beaumont 2000, no pet.).

Defendant was sfopped for failing to signal when he exited the freeway. Court held that 545.104
did not apply as there was no evidence that he made a turn or changed lanes to exit the freeway.
/f bases the finding that there was no "turn" on ifs belief that the language only applies to ninety
degree turns.

NO2.
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P. "FOLLOWING TOO CLOSELY''- SUFFICIENT DETAIL?

1.  NO

Ford v. State,158 S.W.3d 488 (Tex.Crim.App. 2005).

Texas State Trooper Andrew Peavy pulled Matthew Ford's vehicle over for following another car
too closely on Highway 290 outside of Houston in violation of Texas Transportation Code S
545.062(al which providesthat an operator shall, if following another vehicle, maintain an assured
clear distance between the two vehicles so that, considering the speed of the vehicles, traffic, and
the conditions of the highway, the operator can safely stop without colliding with the preceding
vehicle or veering into another vehicle, object, or person on or near the highway. There were no
details given beyond the statement that the officer thought the defendant was traveling "too
closely." Court of Appeals held stop was proper and the Court of Criminal Appeals reversed
holding that the officer's "conclusory statement" was unsupported by articulable facts. "The State
failed to elicit any testimony pertinent to what facts would allow Peavy to objectively determine Ford
was violating a traffic law in support of his judgment."

Stoker v. State, 170 S.W.3d 807 (Tex.App.-Tyler, 2005, no pet.).

Because police officer testified that he saw defendant's vehicle '\ight up on another" vehicle while
traveling at a high rate of speed, such that defendant would not have been able to safely sfop his
vehicle, officer gave specific, articulable facts to support the reasonable suspicion that defendant
had committed a traffic violation so as to justify stop. V.T.C.A., Transportation Code 5545.062.

Wallace v. State. 2005 WL 3465515 (Tex.App.-Texarkana Dec 20, 2005, pdr dismissed) (Not
designated for publication).

Testimony that when the defendant changed lanes, he pulled his vehicle in front of another car and
caused the driver of this second car to have to apply the brakes because he was too close coupled
with officer testimony that the two vehicles were "[p]robably a car length or /ess" apart when
defendant made the lane change presented clear, concrete facts from which the trial court could
determine whether the officer did indeed have "specific, articulable facts," which when viewed
under the totality of the circumstances could lead the officer to reasonably conclude Wallace had
violated a traffic law. The Court distinguished fhese facts from fhose in the Ford case.

2.
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O. DRIVING UNDER THE POSTED SPEED LIMIT

1. INSUFFICIENT ON THESE FACTS

Texas Department Of Public Safetv v. Gonzales, 276 S.W.3d 88 (Tex.App.-San Antonio, 2008,
no pet.).

At 4:00 a.m. officer observed defendant's driving 45 mph in a 65 mph zone on a public highway,
andthatwasthesolebasrsforthestop. The casearose outof anALRappeal. Atthehearingthe
officer sfafed he thought at that speed the defendant was "impeding traffic." He also admitted it
was foggy and drizzly and the road was wet. Officer admifted that thase conditions might warrant
a prudent driver's slowing down and also could not recall if there was any traffic on the roadway
that was actually impeded by the defendant's slow driving. The officer's report also mentioned one
instance of drifring within his lane. The Court held this was insufficienf basis for the sfop. /n so
holding they noted officer did not say he suspecfed the defendant was intoxicated, and that the
s/ow speed was not clearly in violation of the ordinance that referred to "reasonable and prudent
under the conditions" in stating the minimum and maximum speed that should be traveled.

Richardson v. State, 39 S.W.3d 634 (Tex.App.-Amarillo 2000, no pet.).

The Court held that the officer did not have reasonable suspicion to believe that defendant was
committing offense of impeding-normal and reasonable movement of traffic at time officer made
traffic stop. ln fhis case, the defendant was driving approximately 45 miles per hour in what officer
believed was 65 mph zone, and defendant increased speed to approximately 57 mph when officer
followed him, where road was under construction and speed limit was 55 mph, defendant was in
right lane, and only one vehicle passed defendantwhile officerfollowed him. Thiswasthe holding
despite the officer's testimony that he thought the slow speed was a sign of intoxication.

2. SUFFICIENT ON THESE FACTS

Moreno v. State, 124 S.W.3d 339, (Tex.App.-Corpus Christi 2003, no pet.).

Police officer's testimony that defendant was driving 25 mph in 45 mph zone, and that officer
obserued traffic was backed up behind defendant's vehicle due to his driving and heavy amount
of traffic, in violation of statute prohibiting drivers from driving in a manner so as to impede traffic,
provided officer with probable cause fo sfop vehicle.

R. APPROACHING A VEHICLE THAT IS ALREADY STOPPED

1. ENCOUNTER

Morris v. State,2011 WL 1743769 (Tex.App.-Fort Worth 2011).

ldentified citizen called in to report defendant's erratic driving and followed defendant as he drove
home. Officer anived at the home, pulled his vehicle into the driveway with lights flashing, blocking
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defendant from leaving. Officer said he exited his patrol car and either approached defendant or
requested that defendant approach him and asked defendant, who appeared to be confused, had
slurred speech and smelled of alcohol ,if he had been driving. Defendant, who had keys in his
hand, admitted that he had been driving, had been at a bar in Fort Worth, and that he probably
should not have driven home. Court found fhis was a "voluntary encounter" and added that even
if itwas not, thatthe officerwould have had reasonable suspicionto investigate defendantfor DWl.

State v. Woodard, 341 S.W.3d 404 (Tex.Crim.App. 2011).

Responding to a call about a car in a ditch and report that the driver was on foot, the officer on a
hunch that a pedestrian he saw on foot near the scene might be the driver led to him approaching
and engaging the pedestrian in questioning. Based upon that encounter, the officer developed
probable cause to believe the pedestrian/defendant was the operator of the vehicle in the ditch and
to arrest him for DWI. The defense objected that the officer had no legal basis for approaching and
questioning the defendant. The Court held that an officer needs no justification for a consensual
encounter, which triggers no constitutional protections.

State v. Murphv, 2007 WL 2405120 (Tex.App.-Fort Worth 2007, no pet.) (not designated for
publication).

Ihis case involved a defendantwho accidentally drove his motorcycle down an embankment in a
park after hours. The trial judge granted the motion fo suppress finding there was no reasonable
susprbrbn or probable cause fo sfop the defendant. The Appellate Court characterized the officer's
initial contact with the defendant when he helped him get his motorcycle up the embankment as
a consensual "encounter." ln overruling the trial judge, the Court found that this encounter
escalated into an investigative detention that was supported by reasonable suspicion that the
d efe nd ant w a s i ntoxi cated.

State v. Brvant, 161 S.W.3d 758 (Tex.App.-Fort Worth 2005, no pet.).

Officer saw defendant turn into the parking lot of a strip shopping center, drive toward the rear of
the buildings, turn around, stop between the buildings, and turn off his headlights. Officer drove
to where defendant was parked, got out of his patrol car, approached the defendant's car, and
knocked on defendant's window. Defendant opened his car door. Officer smelled a strong odor
of alcohol and noted defendant had "something all over the front of him" and that his zipper was
undone. After conducting an investigation, officer arrested defendant for DWl. Trial Court
suppressed the stop finding the officer had no /egal basis to approach vehicle. Coiurt held that
police officer was not required to have reasonable suspicion that defendant was engaged in
criminal activity to approach defendant's car and knock on his window. Court characterizes
everything up to the point where defendant opened his dqor as an "encoLtnter'which is not a
seizure for 4ffi Amendmenf pu4poses
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2. NOTAN ENCOUNTER

State v. Carter, 2005 WL2699219 (Tex.App.-Fort Worth 2005, pdr refused) (Not designated for
publication).

Officer observed passenger in vehicle throwing up out passenger side of vehicle and decided to
investigate passenger's medical condition. In response to shining of spotlight on defendant's
vehicle, the vehicle pulled over into parking lot and stopped. The officer's activating sfrobe lights
and getting out of his vehicle and approaching defendant's vehicle on foot meant the contact was
a detention and not an encounter as argued by the Sfafe.

3. APPROACHING DEFENDANT OUTSIDE OF AND AWAY FROM VEHICLE
= ENCOUNTER

State v. Woodard,2011WL 1261320 (Tex.Crim.App. 2011).

Defendant drove his car off the road, teft thescene and white watking down the road encountered
an officer who asked him if he had been involved in an accident and he said he had. This contact
culminated in his arrest for DWI. Defendant argued that the initial encounter and questioning was
an illegal seizure but Court held this initial interaction between police officer and defendant on a
public sidewalk was a consensual encounter that did not implicate the Fourth Amendment.

S. PLATE OBSCURING STATE SLOGAN AND IMAGES PROVIDES BASIS FOR
STOP

State v. Johnson, 219 S.W.3d 386 (Tex.Crim.App.2007).

Police officer had reasonable suspicion that defendant was violating statute governing visibility of
license plates and thuswas justified in making traffic stop; dealer-installed frame for Texas license
plate on defendant's vehicle entirely covered phrase "THE LONE SfAR STATE" and probably
covered images of space shuttle and starry night, and phrase and images were all original design
elements of license plate. V.T.C.A., Transportation Code S 502.409(at0l(Bl Q0031.

T. DRIVERS LICENSE CHECKPOINT

1. UNREASONABLE

State v. Luxon, 230 S.W.3d 440 (Tex.App.-Eastland 2007, no pet.).

Seizure of defendant at roadblock operated by police officers to check driver's /rbenses was
unreasonable underthe Fourth Amendment; operation of roadblockwasleftto unfeftered discretion
of officers given that they made decrsrbns as to where, when, and how to operate roadblock,
conducted roadblock without authorization or guidance of a superuisory officer, and conducted
roadblock in absence of any departmental plan of police department. Thus operation or roadblock
presented a serious nsk of abuse of officers' discretion, and thereby intruded greatly on defendant's
Fourth Amendment interest in being free from arbitrary and oppressive searches and seizures.
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2. REASONABLE

Bohren v. State,2011WL3274039 (Tex.App.-El Paso 2011).
Lujan v. State, 331 S.W.3d 768 (Tex.Crim.App.2011).

Officers are not required to conduct a license and registration checkwearing blinders and ignoring
any other violations of the law that they observe, but can still act on what they learn during a
checkpoint stop, even if that resu/fs in the arrest of the motorist for an offense unrelated to the
purpt6t, of the checkpoint. A brief susprbionless sfop at a checkpoint is constitutionally permssrble
if its primary purpose is to confirm drivers' licenses and registration and not general crime control.
Anderson v. State , 2010 WL 3370054 (Tex.App.-Austin 2010).

There was conflicting testimony on whether defendant consented before he fell asleep orpassed
out at hospital. Trial Court's finding that defendant in fact consented to the blood draw and
although he fell asleep and was asleep when the blood was actually drawn, he never withdrew his
consent. The Court of Appeals found it was also authorized as unconscious draw underSection
724.011.

Settlemire v. State, 323 S.W.3d 520 (Tex.App.-Fort Worth 2010).

Defendant's confrontation rights were not viotated when trial court admitted into evidence breath
fesf resu/fs and maintenance logs for breath testing machine, and technical superuisor, in charge
of machine at time of trial, testified and sponsored fesf resu/fs and maintenance records; although
superuisor who testified about breath testing machine's sfafus did not supervise it at time of
defendant's intoxilyzer fesf, rT was not the case that anyone whose testimony might be relevant in
establishing chain of custody, authenticity of sample, or accuracy of testing device, had to appear
in person as part of the prosecutionb case. ln explaining why its holding did not violate Melendez-
Diaz, it points out, "This is precisely the type of analyst that the Supreme court anticipated might
be challenged based on its holding in Melendez-Diaz." The court made clear, however, that it did
not intend its holding to "sweep away an accepted rule governing the admission of scientific
evidence."

U. VEHICLE STOPPED AT LIGHT

Klepper v. State, 2009 WL 384299 (Tex.App.-Fort Worth 2009, no pet.).

The defendant was stopped at an intersection past the stop line. Iexas Transportation Code
requires the operator of a vehicle facing only a steady red signalfo sfop at a clearly marked stop
line. Texas Transportation Code Ann.$ 544.007(d (Vernon 200d. Additionally, an operator of a
vehicle may not stop, stand, or park in an intersection. ld. Q 545.302/a1/31 (Vernon 20081. The
defendant argued that the officer failed to articulate in his testimony that he believed this to be a
traffic violation. The Court of Appeats reminds us that the subjective intent of the officer making
the stop is ignored, and we look solely to whether an objective basrs for the sfop exrsfs. As ff
clearly did in fhis case, the motion fo suppress was properly denied.
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V. ONE OF THREE BRAKE LIGHTS NOT WORKING

Starrin v. State.2005 WL 3343875 (Tex.App.-Fort Worth 2005, no pet.).

Sfop was based on observation that one of the three brake lights on the defendant's vehicle was
out. Defendant argued on appealthat Texas law requires only two functioning brake lights. The
Court finds that federal standard requires three brake lights for cars of a certain width and fakes
judicial notice of the fact that the car in question fts fhose dimensions and holds the stop was
lawful.

W. OBJECTIVE FACTS CAN TRUMP OFFICER'S SUBJECTIVE BELIEF AND
SUPPORT STOP

Kessler v. State ,2010 WL 1 1 37047 (Tex.App.-Fort Worth 2010, pet. ref'd.) (Not designated for
publication).

Officer observed defendant abruptly swerved to the left to avoid a curb, failed to drive the car within
a single lane of traffic, and moved 'the majority of the vehicle" into a designated left-turn lane while
continuing to drive straight. Officer Goodman testified that based on his experience, narrowly
avoiding a curb with such a quick movement and failing to remain in a single lane were sgns of
possib/e intoxication. He noticed the driving occurred shortly after 2:00 a.m., when local bars
closed, which also supported the stop. This was found to provide proper basis for stop even
tttough officer's subjective belief that a traffic violation was committed was wrong.

Reed v. State, 308 S.W.3d 417 (Tex.App.-Fort Worth 2010).

Even though trial court found the officer's belief that twa traffic violations were committed was
erroneous, the officer still had reasonable suspicion fo sfop defendant fo.r suspected DWI based
on the other reasons sfafed for the stop; namely, he had suspected that she might be intoxicated
based on time of day, area of city that she had been coming from, and his experience with
intoxicated drivers exhibiting similar characteristics of driving.

Huohes v. Statb. 2008 WL 4938278 (Tex.App.-Fort Worth 2008, pet.ref'd).

The officer testified that the traffic stop in this DWIcase was based on his mistaken subiective
belief that defendant had committed a traffic violation (failure to maintain a single lane). ln
upholding the stop, the Court holds that the sfop r,rras supported by the officer's observation and
testimony concerning specific driving behavior that was consistent with DWl. Specifically he noted
the defendant was driving well below the posted speed limit, slower than other vehicles on the
roadway, and was on the road around 2:00 a.m. when bars are closing and was having trouble
maintaining a single lane of traffic.
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Sinqleton v. State. 91 S.W.3d 342 (Tex.App.-Texarkana, 2002, reh. overruled).

Officer's basis for stop was that the defendant squealed his tires as he made a turn which he
thought at the time was a traffic offense but is not. Though he testified he did not stop the
defendant for driving unsafely, he did state the defendant made the turn in an unsafe manner. This
was held to be sufficient to sustain the stop even though it was not the reason he had articulated.

X. REWING ENGINE AND LURCHING FORWARD SUFFICIENT BASIS FOR STOP

Fosterv. State, 297 S.W.3d 386 (Tex.App.-Austin 2009, pet. granted). Rev'd by CCA 326 S.W.3d
309 (Tex.Crim.App. 2010).

Defendant drove up to the officer's unmarked vehicle and stopped extremely close to the vehicle
at a traffic light. Officer then heard a rewing sound from defendant's engine and obserued
defendant's truck make two forward lurching movements and based on this, the officer stopped the
defendant for investigation of DWI. Given that nothing indicated that defendant was out of control
when he stopped or that he was otherwise driving recklessly, the Court held that the officer did not
have a reasonable suspicion that defendant had committed a traffic violation and found the stop
should have been suppressed. Court of Appeals applied wrong standard. Stop supported by
reasonable susprbion.

Y. STOP IS VALID IF NO TRAFFIC OFFENSE BUT OFFICER'S BELIEF THERE
WAS A TRAFFIC OFFENSE IS REASONABLE

Meadows v. State ,2O11WL 5535243 (Tex.App.-Texarka na2011).

Officer had objectively reasonable suspicion that road traversed by defendantwithout stopping was
private drive, such that defendant's failure fo sfop constituted traffic offense. Ihrs was true despite
conflicting evidence as to public or private nature of road. The officer's suspicrbn was reasonable
in spite of the brief interval during which officer was out of visual contact with defendant's vehicle
as fhis time was not long enough for defendant to have stopped and then started moving again.
The Court of Appeals reminds us that the standard of proof for the existence of traffic offense ts
preponderance ofthe evidence, not beyond a reasonable doubt.

Mahaffey v. State , 2011 WL 721505 (Tex.App.-Tyler, March 2, 2011, pet. granted) (Not
designated for publication).

Officer stopped defendant based on his belief that where there was a sign on the freeway indicating
drivers should merge left, the driver is supposed to turn on his signal. The Court of Criminal
Appeals reversed the Court of Appeals' finding that his failure fo use turn signal was a traffic
violation by holding it was not. On remand the Court of Appeals upheld the stop even though the
basis was wrong, finding it was reasonable based on the language of the statute for the officer to
believe what he observed was a traffic violation.
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Z. DRIVING LEFT OF CENTER ON UNDIVIDED ROAD WITHOUT CENTER STRIPE

State v. Evans,2010 WL 1255819 (Tex.App.-Texarkana 2010).

Officer saw the defendant driving left of center of the roadway for an eighth to a quarter of a mile,
and the road was an undivided, two-lane road without a center stripe. There was no other traffic
on the road and said obseruation resulted in traffic stop. Trial Court focusing on the lack of
evidence that it was unsafe for defendant to drive in that manner granted a motion fo suppress.
The Appellate Court reversed holding there was reasonable suspicion that a traffic violation was
in progress and that none of the statutory exceptions to the requirement to drive on the right half
of the roadway were applicable.

VII. PORTABLE ALCOHOL SENSOR DEVICES

Fowler v. State. 2007 WL 2315971 (Tex.App.-San Antonio 2007, pet. ref'd) (not designated for
publication).
Fernandez v. State, 915 S.W.2d 572 (Tex.App.-San Antonio 1996, no pet.).

Courtrejected argumentthatevidence of the 'passrve alcoholsensor"wasnotadmissible because
it was not certified on the basis that the device was not taking samp/es for the purpose of
determining alcohol concentration but was rather given as one of several DWI FST tests, and the
device merely showsthe presence of alcohol. Qualitative score given by device was not admitted.

VIII. WARRANTLESS ARREST DWI SUSPECT. OFFENSE NOT VIEWED

A. BASED ON PUBLIC INTOXICATION THEORY

Pointer v. State, 201 1 WL 2163721 (Tex.App.-Dallas 201 1).
Oqden v. State, 2004 W1314916 (Tex.App,-Austin 2004, no pet.) (Notdesignated for publication).
Chilman v. State, 22 S.W.3d 50 (Tex. App.-Houston [14th Dist]2000, pet. refd.).
Mathieu v. State, 992 S.W.2d725 (Tex.App.-Houston [1't Dist.]1999, no pet.).
Porter v. State, 969 S.W.2d 60 (Tex.App.-Austin 1998, pet. ref'd).
Jones v. State, 949 S.W.2d 509 (Tex.App.-Fort Worth 1997, no pet. h.).
Reynolds v. State, 902 S.W.2d 558 (Tex.App.-Houston [1st Dist.] 1995, pet. ref'd).
Sequra v. State, 826 S.W.2d 178 (Tex.App.-Dallas 1992, pet. ref'd).
Carrasco v. State ,712 S.W .2d 120 (Tex.Crim.App. 1986).
Warrick v. State, 634 S.W.2d 707,709 (Tex.Crim.App. 1982).
Flecher v. State, 298 S.W.2d 581 (Tex.Crim.App. 1957).

In accident case where officer did not see fhe defendant driving his car, the officer may still make
a warrantless arresf of the DWI suspect pursuant to Article 14.01 of the Texas Code of Criminal
Procedure under the authority of the public intoxication statute.
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B. BASED ON'BREACH OF PEACE'THEORY

Gallups v. State, 151 S.W.3d 196 (Tex.Crim.App. 2004).
Kunkel v. State, 46 S.W.3d 328 (Tex.App.-Houston [14th Dist.] March 8,2001, pet.ref'd).
Lopez v. State, 936 S.W.2d 332 (Tex.App.-San Antonio 1996, pet. ref'd).
Romo v. State,577 S.W.2d 251(Tex.Crim.App. 1979).

C. BASED ON "SUSPICIOUS PLACE'' THEORY

1. FRONTYARD

State v. Parson,988 S.W.2d264 (Tex.App.-San Antonio 1998, no pet.).

Defendant whose vehicle was sfopped in front yard = Susprbious place."

2. PARKING LOT

Cooper v. State, 961 S.W.2 d 229 (Tex.App.-Houston 1't Dist.l 1997 , pet ref'd).

Officer arrived at scene of accident (in parking lot) and never saw suspect driving his vehicle but
determined suspecf wa s involved in accident. Court held detention and arrest were proper holding
that it was reasonable for the officer to conclude that the parking lot, in front of a bar, in the wee
hours of the morning, with bleeding people walking around wrecked cars and where suspecf
appeared intoxicated = Susprbious Place.

3. HOSPITAL

Dyar v. State,125 S.W.3d 460 (Tex.Crim.App., April 24,2003).

Defendant was involved in a one car accident and was transported to a hospital where he was
visited by an officer investigating the accident. The officer noted the following: a visible head iniury,
speech slurred, admission by Defendant that he had been partying with friends, odor of alcoholic
beverage, defendant under 21 years of age. Placed Defendant under arrest and after reading him
the DIC-24 Defendant agreed to give a blood specimen. /ssue on appeal was whether this was
avalid warrantless arrest and could a hospital be a "suspicious place?" Court holdsthat a hospital
can be, and was a suspicious place, underthe totality of the circumstances relied upon in fhis case.

4. THE DEFENDANT'S HOME

LeCourias v. State, 341 S.W.3d 483 (Tex.App.-Houston [14 Dist.] 2011).

In holding the warrantless arrest of the defendant was proper, the Court held that the area in front
of the home where appellant was arrested was a "suspicious place" because the officer reasonably
could believe ,based on information provided by citizen that defendant drove while intoxicated, and
it was necessary to take prompt action to ascertain appellant's blood-alcohol level.
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Gallups v. State, 151 S.W.3d 196 (Tex.Crim.App. 2004).

Defendant's warrantless arresf in his home for driving while intoxicated (DWI) was not illegal. The
evidence showed the defendant walked to his home after abandaning wrecked truck following
accident short distance away. The home under fhese circumstances consfffuted a "susptbious
place," when the police officer who responded noticed that defendant was bleeding from mouth.
Ihese circumstances a/so gave police officer reason to believe that defendant had committed
"breach of the peace."

5. ACCIDENT SCENE

State v. Rudd. 255 S.W.3d 293 (Tex.App,-Waco 2008, pet. ref'd).

Contrary to Trial Court's findings, the officer did not need to have even reasonable suspicion to talk
with defendant at the accident scene and ask guesfions about the accident. ln determining
reasonable suspicion, the fact that an officer does not personally obserue defendant operating
motor vehicle is irrelevant as Article 14.03h)(1) of the Code of Criminal Procedurg provides in
pertinent partthat an officer may arrest a person found in a suspicious place under circumsfances
reasonably showing that he committed a violation of any of the intoxication offenses. The Court
found that the Court's excluding HGN because fhe officer did not videotape the testing was within
its discretion and upheld that ruling.

D. NEED NOT ACTUALLY CHARGE SUSPECT WITH PUBLIC INTOXICATION

Peddcord v. State,942S.W.2d 100 (Tex.App.-Amarillo 1997, no pet.).
Warrick v. State, 634 S.W.2d707,709 (Tex.Crim.App. 1982).

There is no requirement that the officer actuatly arrest the defendant on public intoxication charge
for the Sfafe fo take advantage of the above mentioned theory.

E. IMPLIED CONSENT LAW STILL APPLIES

Chilman v. State, 22 S.W.3d 50 (Tex. App.-Houston [14th Dist] 2000, pet. ref'd.).
Arnold v. State, 971 S.W.2d 588 (Tex.App.-Dallas 1998, no pet.).
Elliot v. State, 908 S.W.2d 590 (Tex.App.-Austin 1995, pet. ref'd).

While officer did not obserue the defendant driving a'motor vehicle and made a warrantless arresf
for DWI pursuant to Articte 14.01 of the lexas Code of Criminal Procedure and under the authority
of the public intoxication statute, the implied consent law was still applicable as it applies to person
arrested for anv offense arising out of the operation of a motor vehicle while intoxicated and is nof
limited fo arresfs for the offense of DWl. /see Secfio n 724.01 1 (a) of the Transportation Code.l
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IX. VIDEO

A. PARTS OF PREDICATE CAN BE INFERRED

Rov v. State, 608 S.W.2d 645 (Tex.Crim.App. lpanel op.] 1980).
Sims v. State,735 S.W.2d913 (Tex.App.-Dallas 1987, pet. ref'd).

That machine was operating properly can be inferred from evidence and testimony supporting
predicate can come from non-operator.

B. NEW PREDTCATE REPLACES EDWARDS

ry-v'Slate, 
883 S.W.2d 209 (Tex.Crim.App. 1994).

Rule 901 of Rules of Criminal Evidence controls on issue of proper predicate for admission of
videotapes.

G. OPERATOR QUALIFICATIONS

Clark v. State,728 S.W .2d 484 (Tex.App.-Fort Worth , vacated and remanded on other grounds,
753 S.W.2d 371 (Tex.Crim.App. 1987), on remand 781 S.W.2d 954 (Tex.App.-Fort Worth 1989,
no pet.).

Hofland v. State,622S.W.2d 904(Tex.App.-FortWorth 1981, no pet.).

No special training on use of video equipment is necessary if operator has basic knowledge of
operating procedures or instructions.

D. SUPPRESSIBLE ITEMS

1. INVOCATION OF RIGHT TO COUNSEL

Opp v. State, 36 S.W.3d 158 (Tex.App.-Houston [1"tDist.]2000, pet. ref'd).
Gray v. State, 986 S.W.2d 814 (Tex.App.-Beaumont 1999, no pet.).
Loy v. State, 982 S.W.2d 616 (Tex.App.-Houston [1"tDist.] 1998, no pet.).
Hardie v. State,807 S.W.2d319 (Tex.Crim.App. 1991, pet. ref'd) but see Griff ithv. State,55
S.W.3d 598 (Tex.Crim.App. 2001).

Jury should not have been allowed to hear defendant's invocation of his right to counsel on
videotape.

Kalisz v. State, 32 S.W.3d718 (Tex.App.-Houston [14th Dist.] 2000, pet. ref'd).
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Dumas v. State, 812 S.W.2d 611 (Tex.App.-Dallas 1991, pet. ref'd).

lmproper for jury to be allowed to hear officer give defendant his Miranda warnings and ask him
if he wanted to waive his rights. Turning down volume to exclude defendant's refusal could lead
jury to conclusion he did in fact invoke his rights.

2. INVOCATION OF RIGHT TO TERMINATE INTERVIEW

Cooper v. State, 961 S.W.2d 229 (Tex.App.-Houston 1997 , no pet.).

Court of Appeals found that the question of '\vhere is he" upon being totd about his right to an
attorney did not constitute an invocation of his right to an attorney. Court further held that the
defendant'ssubseguent statement, "l'm not answering any questions"was an invocation of his right
to terminate the interuiew. This, like the invocation of right to counsel, should not have been heard
by the jury and reversed the case. Court relied on Hardie v. State, 807 S.W.2d 319 Tex.Crim.App.
1991, pet. refd).

3. EXTRANEOUS OFFENSES - !E OBJECTED TO

Johnson v. State ,747 S.W .2d 451 (Tex.App.-Houston [14th Dist.] 1988, pet. ref'd).

Extraneous olTenses mentioned by defendant or police on tape must be objected to at time tape
is offered or no error is preserued.

E. NOT SUPPRESSIBLE

1. AUDIO OF FST'S

Jones v. State, 795 S.W.2d 171(Tex.Crim.App. 1990).

Even after invocation of Miranda rights, police reguesfs fhaf suspects perform the sobriety tests
and directions on how suspects are to do the fesfs do not constitute "intenogation;" neither do
queries concerning a suspecfb understanding of her rights. If the police limitthemselves to fhese
sorts of quesfiong they are not "interrogating" a DWI suspect.

State v. Davis,792 S.W.2d751(Tex.App.-Houston [14th Dist.] 1990, no pet.).
Dawkins v. State. 822 S.W. 2d 668, 671 (Tex.App.-Waco, 1991, pet. ref'd.).
Pennsvlvania v. Muniz, 496 U.S. 582,110 S. Ct 2638, 1 10 L.Ed.2d 528 (1990).

Audio portion of video need not be turned off after invocation of rights asthey concern performance
of sobriety tesfs so long as police questioning is of the type normally incident to arrest and custody
and is not reasonably likely to elicit testimony.
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Mathieu v. State, 992 S.W.2d725 (Tex.App.-Houston [1't Dist.] 1999, no pet.).

An officer's request that suspect perform sobriety fesfs and directions on how to do the fesfs do
not constitute interrogation, nor do queries concerning a suspecf's understanding of his rights.

2. FSTREFUSAL

Rafaelli v. State, 881 S.W.2 d 7 1 4 (Tex.App.-Texarkana 1994, pet. ref'd).
Dawkins v. State. 822 S.W. 2d 668, 671 (Tex.App.-Waco, 1991, pet. ref'd)
Barraza v. State. 733 S.W. 2d379 (Tex.App.:-Corpus Christi, 1987, pet. granted) aff'd 790 S.W.
2d 654 (Tex.Crim.App.June 20, 1990)

Jury is allowed to hear defendant's refusal to perform the field sobriety fesfs on the video. No
distinction between allowing jury to hear about refusalfo do FSIs or BIRs

VIDEO PORTION AFTER AUDIO SUPPRESSED

Fierro v. State, 969 S.W.2d 51 (Tex.App.-Austin 1998, no pet.).
Hutfman v. State ,746 S.W.2d 212 (Tex.Crim.App. 1988).

So long as visual portions are true and correct, the video is admissible without sound.

, 4. INVOCATION OF RIGHT TO COUNSEL DURING BT REFUSAL

Strinoer v. State, 2003 WL 21283181 (Tex.App.-Fort Worth, June 5, 2003, pet. ref'd.) (Not
designated for publication).
Griff ith v. State,55 S.W.3d 598 (Tex.Crim.App.2001).
Halbrook v. State, 31 S.W.3d 301 (Tex.App.-Fort Worth 2000, pet. ref'd.).
Ex Parte Jamail, 904 S.W.2d 862 (Tex.App.-Houston [1st Dist] 1995, pet. refid).

Refusal to take breath test coupled with and based upon requesf fo consult an attorney is
admissible.

VIDEO PORTION ADMISSIBLE EVEN IF AUDIO DID NOT RECORD

Akins v. State , 2007 WL 1847378 (Tex.App.-Houston [14th Dist] 2007 , no pet.).
Burke v. State, 930 S.W.2d 230 (Tex.App.-Houston [14th Dist.] 1996 pet ref'd).

Video rs admrssible so long as predicate for introduction of photo is met.
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6. FIELD SOBRIETY TESTS ARE NON.TESTIMONIAL

Townsend v. State, 813 S.W.2d 181 (Tex.App.-Houston [14th Dist.] 1991, pet. ref'd).

The Fifth Amendment protects against testimonial communications. A compulsion that makes an
accused a source of real or physical evidence does not violate the Fifth Amendment. Evidence
such as a person's voice. demeanor, or phvsical characteristics is outside the scope of protection
aqainst self incrimination. Quen'es by the custodial officer regarding defendant's name, address.
heiqht. weiqht. place of emplovment. or phvsical disabilities are the type of questions normally
attendant to arrest and custodv and do not constitute interrogation under the Fifth Amendment.
Visual depictions of a sobriety test are not testimonial in nature and therefore do not offend the
federal or the state privilege against self-incrimination.

7. VERBAL FST'S /ALPHABET & COUNTING ARE NOT TESTIMONIAL

Gassawav v. State, 957 S.W.2d 48 (Tex.Crim.App. 1997).

A recitation of ttte atphabet and counting backwards are not testimonial in nature because fhese
communications are physical evidence of the functioning of appellant's mental and physical
faculties. Thepertormanceof thesesobriefyfestsshowstheconditionof a suspecfb body. This
overrules Vickers v. State, 878 S.W.2d 329 (Tex.App.-Fort Worth 1994, pet. ref'd).

8. RIGHT TO COUNSEL . MUST BE CLEARLY INVOKED

Halbrook v. State, 31 S.W.3d 301 (Tex.App.-Fort Worth 2000, pet. refd.).
Granberry v. State ,745 S.W .2d 34 (Tex.App.-Houston [14th Dist.] 1987) pet. refd, per curiam,
758 S.W.2d 284 (Tex.Crim.App. 1988).

Defendantls reguesf fo make phone call to "find out' who his attorney is does n of constitute request
for attorney. No violation of right to counsel when defendant who has sought to terminate interview
is videotaped pertorming FSIs.

9. RIGHT TO REMAIN SILENT MAY NOT BE SELECTIVELY INVOKED

Anderson v. State. 2006 WL 744272 (Tex.App.-Fort Worth 2006, pdr dismissed) (Not designated
for publication).

After receiving Miranda warnings on the DWI videotape, the defendant answered guesftbns
selectively-some he answered and some he refused to answer. He did not terminate the
interuiew. The defense argued the jury should not have been allowed to hear him refuse to answer
certain guesfrbns. The Court held that while it is clear that the prosecution cannot use a
defendant's post-arrest silence to impeach him at his trial, an accused may not selectively invoke
his right to remain silent. Therefore, the Trial Court did not abuse its discretion by admitting the
portion of the videotape in which appeltant refused to answer specific guesfions while answering
others.
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F. ABSENCE OF VIDEOTAPE

1. NOT GROUNDS FOR ACQUITTAL

Williams v. State, 946 S.W.2d 886 (Tex.App.-Waco 1997, no pet.).
lrion v. State,703 S.W.2d362 (Tex.App.-Austin 1986, no pet.).
Absence of videotape in DWIcase is not grounds for acquiftal,

2. UNLESS DESTRUCTION OF TAPE IN BAD FAITH

Gamboa v. State,774 S.W.2d 111(Tex.App.-Fort Worth 1989, pet. ref'd).
To support motion fo drsmr'ss based on destruction of video, said destruction must be shown to
have been in "bad faith.'

3. NO JURY INSTRUCTION FOR FAILURE TO TAPE

Platero v. State, 1995 WL 144565 (Tex.App.-Houston [141h Dist.] 1995) pdr ref'd (Not designated
for publication).
Logan v. State, 757 S.W.2d 160 (Tex.App.-San Antonio 1988, no pet.).

No jury instruction on state's failure to videotape defendant.

Manor v. State, 2006 WL2692873 (Tex.App.-Eastland, 2006, no pet.).

Where the DWI videotape uras missin g, the defendant was not entitled to a "spoilation" instruction.
A defendant in a criminal prosecution is nof entitled to a spoilation instruction where there is no
showing that the evidence was exculpatory or that there was bad faith on the part of the State in
connection wfh ifs /oss.

G. SURREPTITIOUS AUDIO RECORDINGS

1. PRE.ARREST

Wallace v. State,707 S.W.2d 928 (Tex. App.-Texarkana 1986), aff'd,782 S.W.2d 854
(Tex.Crim.App. 1989).

Surreptitiously obtained audio recordings are admissible evidence on pre-arrest situations as /ong
as no incriminating questions are asked without benefit of Miranda warnings.

2. POST.ARREST

Meyer v. State, 78 S.W.3d 505 (Tex.App.-Austin 2002, pet. ref'd).

After arresting the defendant for DWl, he was placed in the back of the patrol unit and then officer
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went to search defendant's car. As defendant sat in the patrol unit with doors c/osed and windows
shut, he made oral statements that were recorded by the videotaping equipment. Details of the
comments were not disclosed other than being characterized in the brief as an "acrimonious tirade
profanely blaming his wife and the two officers for his plight." Court holds there was no reasonable
expectation of privacy in the patrol car and holds statement to be admissible.

H. DEFENSE RIGHT TO VIEW TAPE BEFORE TRIAL

Durhan v. State, 710 S.W.2d 176 (Tex.App.-Beaumont 1986, no pet.).

Defendant and/or attorney have right to view DWI video prior to trial. Failure to view won't prevent
tape's being admifted into evidence.

Quinones v. State, 592 S.W.2d 933 (Tex.Crim.App. 1980), cert. denied, 101 S. Ct. 256. (1980).

DWI videotapes are discoverable.

I. TAPE MADE IN FOREIGN LANGUAGE

Leal v. State, 7 82 S.W .2d 844 (Tex.Crim.App. 1 989).

When fape is in foreign language, a translation by a sworn interpreter rs necessary.

J. PROVIDING DEFENDANT WITH COPY OF DWI VIDEOTAPE

1. DEFENDANT NEED ONLY BE GIVEN *ACCESS"

Lane v. State, 933 S.W.2d 504 (Tex.Crim.App. 1996).

Held Rule 38.22 that says Sfafe musf provide a true and correct copy of tape to the defense before
the 20th day before the date of the proceeding rs safisfred if the tape is "made avaikh!9" to the
defense.

2. ACCESS TO THE TAPE IS NOT REQUIRED UNLESS THERE IS
..CUSTODIAL I NTERROGATION''

Mann v. State, 13 S.W.3d 89 (Tex.App.-Austin 2000, Affirmed other grounds 58 S.W.3d 132
[ex.Crim.App. 2001]).

Where there were no oralsfafemenfs resulting from custodial interrogation offered on the DWI
videotapes, the rule that said fapes must be provided to defense no later than the 2tr day before
the trial does not apply.
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K. NO SOUND = NO PROBLEM

Aouirre v. State,948 S.W.2 d377 (Tex.App.-Houston [14th Dist.] 1gg7,pet. ref'd).

Absence of sound on DWI video will not affect its admissibility.

L. MOBILE VIDEO CAMERA TAPE ADMISSIBLE

Poulos v. State, 799 S.W.2d 769 (Tex.App.-Houston [1st Dist.] 1990, no pet.).

The fietd sobriety fesf uras videotaped by the officer from a camera mounted on his dashboard.
This videotape u/as not testimonial in nature and therefore did not offend the Fifth Amendment
privilege.

M. STATE MAY SUBPOENA/OFFER DEFENDANT'S COPY

Adams v. State, 969 S.W.2d 106 (Tex.App.-Dallas 1998, no pet.).

Where the State or police inadvertently destroyed sfafeb copy of DWt videotape afrer copy had
been made for defendant, it was proper for State to subpoena defendant's copy and introduce it
into evidence.

N. LOSING VIDEOTAPE BETWEEN TRIAL AND APPEAL DOES NOT REQUIRE
NEW TRIAL

Yates v. State, 1 S.W.3d 277 (Tex.App.-Fort Worth 1999, pet. ref'd).

The fact that a videotape is losf bef ween triat and appeal is not conclusive as to whether a new trial
is granted. If the issue on appeal is intoxication, the video needs to be close in time to driving to
merit a reversal.

O. PROBLEM OF OTHER STOPS BEING VISIBLE ON DWI TAPE

Hackett v. State, 2003 WL 21810964 (Tex.App.-Fort Worth, 2003, no pet.) (Not designated for
publication).

The defense objected when it discovered, while the jury was deliberating, that the DWI tape
admitted into evidence and being viewed by the jury had other sfops on it. The trial court did not
allow the defendant to examine the jurors fo see if watching the tape of the other sfops affected
them. The Court found there was no error because the defendant did not show that the jurors'
viewing other sfops ha rmed the defendant and because the judge had properly instructed them not
to consider fhose extraneous portions of the tape.

PRACTICE NOTE:
If your tape has extraneous sfops on it, edit them out of the tape before you offer it into evidence.
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P. VIDEO PART OF TAPE MAY BE ADMISSIBLE WITHOUT OPERATOR'S
TESTIMONY

Reavis v. State, 84 S.W.3d 716 (Tex.App.-Fort Worth , 2002, no pet.).
Paoe v. State, 125 S.W. 3d 640 (Tex.App.-Houston [1"t Dist] 2003, pet. ref'd).

Ihese cases dr'scuss the way you can admit a videotape even if you donT have the officer/witness
available who was in the room with the defendant. The authority for admitting at least the video
part of the tape falls under what the federal courts have called the "silent witness" rule. The key
is whether there is sufficient evidence to enable a reasonable juror to conclude that the videotape
is what the State claimed it to be. A showing of how the tape is loaded, that the machine was
working should suffice. Bofh cases cited above involved a store security video.

Johnson v. State, 2005 WL3244272 (Tex.App.-Fort Worth 2005, pdr ref'd) (Not designated for
publication).

ln-car videotape provided the only basrs for the traffic stop and officer/operator of the tape was
unavailable to testify as he had been killed by a drunk driver subsequent to this arrest. Court held
the tape alone, without the officer's testimony, was sufficient proof that the stop of the defendant's
car was proper.

O. INABILITY TO ID ALL BACKGROUND VOICES NOT A PROBLEM

Jones v. State, 80 S.W.3d 686 (Tex.App.-Houston [1't Dist] 2002, no pet.).

Predicate for admitting video is under Rule 901 of the lexas Rules of Evidence; Notfiing in that
rule requires that every voice on the tape be identified by name.

Allen v. State, 849 S.W.2d 838 (Tex.App.-Houston [1't Disu 1993, pet. ref'd).

This opinion applied the old standard from the Edwards case fesf for tape admissibility and held
that even under that test, the requirement that speakers be identified does not include background
voices.

Garza v. State, 794 S.W.2d 530 (Tex.App.-Corpus Christi 1990, reh. overruled).

Under Edwards test, rt was sufficient that officer was able to identify the background voices as
officers, even though the officers could not be named.
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R. OFFICER'S NARRATIVE ON PERFORMANCE OF FST'S

1. CUMULATIVE

Evans v. State, 2006 WL 1594000 (Tex.App.Houston [14th Dist.] 2006, pdr ref'd).

In this case the defendant objected to admissibility of the audio portion of the DWI tape because
of the officer's verbal narrative conclusions about defendant's performance on fhe FSIs. Because
the jury had already heard the officer describe the same matters on direct without objection, the
taped comments were merely cumulative and did not require reversal.

2. INADMISSIBLE HEARSAY

Fischer v. State, 252 S.W.3d 375 (Tex.Crim.App.2008).

At a Motion fo Suppress hearing, defendant sought to suppress the sound on the videotape where
the officer's recorded commentary of what was occurring during traffic stop and where the officer
dictated on videotape his obseruations of DWI suspect. The trial Court denied the Motion to
Suppress; the defendant plead nolo and appealed. The Court of Appeals rejected fhe Sfafe's
argument that these sfafemenfs were admissible as "presenf sense impression" and held that the
comments were the equivalent to police report or offense report offered for truth of mafter asserfed,
and thus, inadmissible hearsay, and the case was reversed and remanded.

X. IN.COURT DEMONSTRATIONS/EXHIBITS

A. FIELD SOBRIEW TESTS

Bakerv. State,879 S.W.2d218 (Tex.App.-Houston [14th Dist] 1994, pet. ref'd).

Court properly refused to allow defendant to demonstrate his ability to perform FSIs in court as
no predicate was laid as to reliability or probative value of said demonstration.

B. SMELLTEST

Lewis v. State, 933 S.W.2d 172 (Tex.App.-Corpus Christi1996, pet. ref'd).

Defendant claimed beer he was consuming was non-alcoholic beer to explain odor officers
detected on his breath at time of stop. Defense counsel wanted to do experiment where officers
in front of the jury would be asked to judge which of 9 cups had alcoholic and which had non-
alcoholic beer. Test was properly disallowed as conditions of fesf s ubstantially differed from fhose
existing at time of the stop.
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C. SMELL&TASTETEST

Kaldis v. State, 926 S.W.2d771(Tex.App.-Houston [1st Dist] 1996, pet. ref'd).

Defense request that jurors be allowed to smell and taste non-alcoholic mixtures so;urors would
see that ff is possible for non-alcoholic mixtures to smell and taste like alcoholic beverages was
properly denied.

D. CHART OF SYMPTOMS OF INTOXICATION INADMISSIBLE

Markev v. State, 996 S.W.2d 226 (Tex.App.-Houston [14m Dist.] 1999, no pet.).

In jury trial, chart on which officer listed symptoms of intoxication observed in that case yvas found
to be a proper demonstrative aid, but should not have been admitted into evidence. Error in doing
so found to be harmless.

E. CHART OF SYMPTOMS OF INTOXICATION_DEMONSTRATIVE EVIDENCE

Baker v. State, 177 S.W.3d 113 (Tex.App.-Houston [1't Dist.] 2005, no pet.).

The Court held that a fill-in-the-blank chart that covered s,gns of intoxication the officer observed
was admissible as demonstrative evidence. The prosecutor filled in the blanks as the officer
testified. The fact that the chart might contain information similar to that in the police report does
not render it inadmissible as a demonstrative aid.

F. DEMONSTRATION OF DEFENDANT'S SPEECH

Will iams v. State, 116 S.W.3d 788 (Tex.Crim.App. October 1,2003).

To rebut the evidence that defendant's speech was slurred due to alcohol, his aftorney sought to
have his client provide a voice exemplar before the jury, but wanted to do so without being
subjected fo cross examination. The Court of Appeals found that the trial Court properly prohibited
this holding that other means of showing the same thing were available and that to allow the
defendant fo do so without being exposed fo cross examination nsks great potential prejudice to
the State and risks misleading the jury. The Court of Criminal Appeals reversed finding that a voice
exemplar is nottestimonialwhether it is offered bythe State orthe Defense. It is physical evidence.

G. ERROR TO ALLOW BOTTLE OF VODKA TO BE ADMITTED AS
DEMONSTRATIVE EVIDENCE

Orrick v. State, 36 S.W.3d 622 (Tex.App.-Fort Worth 2000, no pet.).

Sfafe was allowed to offer a full unopened bottle of vodka as demonstrative evidence in this DWI
case where a bottle of vodka was found in defendant's car at the time of the arrest. ln holding it
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was effor, albeit harmless, to allow the State fo do so the Court found that when an object that is
substituted for the original used in the commission of a crime is not an exact replica and differs in
its distinguishing characteristics, the probative value of that object as demonstrative evidence will
be very slight.

XI. ONE WITNESS SUFFICIENT (OPINION TESTIMONY)

Dumas v. State, 812 S.W.2d 61 1 (Tex.App.-Dallas 1991 , pet. ref'd).
Valles v. State, 817 S.W.zd 138 (Tex.App.-El Paso 1991, no pet.).
lrion v. State, 703 S.W.2d 362 (Tex.App.-Austin 1986, no pet.).

Testimony of arresting officer alone = sufficient to convict DWI.

XII. IMPEACHING POLICE OFFICER

A. FINANCIAL MOTIVE

Castillo v. State, 939 S.W.2 d 754(Tex.App.-Houston [14th Disq 1997 pet. ref'd).

Defense wanted to offer into evidence the aggregate, annual overtime income earned by arresting
officer bytestifying in court. Court held thatthough relevant, such testimonywas properly excluded
holding "(the) decision to make allegedly'marginal'arresfs r.s foo attenuated from any potential
financial gains to overcome the risk of confusion of theissues, embarrassment, harassment, and
undue delay." Court did allow inquiry into amount earned for testifying in that case and his per hour
wage.

B. QUOTAS

Alexander v. State, 949 S.W.2d 772 (Tex.App.-Dallas 1997, pet. ref'd).

Reversible error in fhrs case to not allow defense fo cross-examine the arresting officer regarding
a departmental directive establishing quotas for DWI ariresfs that was in place at the time of the
defendant's arrest.

C. EMPLOYMENT AND DISCIPLINARY HISTORY

Deleon v. State, 2006 WL 1063765 (Tex.App.-Dallas 2006, no pet.) (Not designated for
publication).

In this case, the defense sought fo cross examine the officer on his employment and disciplinary
history. Specifically, the defense counsel sought to question the officer regarding (1) an off-duty
incident in which he pursued vandals; (2) a reprimand he received for missed court dates; (3)
statements in a "development plan" from officer's personnel record that some of his reports were
hastily written; and (4) the circumsfances surrounding /,,s resignation from another police

49



department more than ten years before the trial. Held the Trial Court properly excluded fhe cross-
examination on theseissues as defense failed to show the relevance of these matters to the merits
of the case or to any defensive strategy.

XIII. IMPEACHING DEFENDANT AND BOND FORFEITURE EVIDENCE

A. PROPER

Ochoa v. State, 481 S.W.2d 847 (Tex.Crim.App. 1972).

Where witness makes blanket statements concerning his exemptary conduct such as having never
been arrested, charged, or convicted of any offense, or having never been.in trouble" or purports
to detail his convictions leaving the impression there are no others, (i.e. "opens the door'). This
false impression may be corrected rn cross by directing wifness to the bad acts, convictions, etc.
even though sard acfs may not othentvise be proper subject for impeachment.

Stanberq v. State, 989 S.W.2d 847 (Tex.App.-Texarkana 1999, pet. ref'd).

Where defendant on station house videotape made the statement he does not drink atcoholic
beverages, it was proper to elicit testimony from arresting officer that he had seen defendant drink
alcoholic beverages on a prior occasion. Voucher Rule r.s no longer the rule in Texas.

B. IMPROPER

Lewis v. State, 933 S.W.2d 172 (Tex.App.-Corpus Christi 1996, pet. ref'd).

Defendant statement on direct that he "will not drink and drive" did not amount to an assertion that
he had never drank and driven and did not open the door to his impeachment with a prior DWI
conviction. But the Court found that the mention of the ten year old DWI conviction was harmless
error in fhis case.

Hammett v. State, 713 S.W.2d 102 (Tex.Crim.App. 1986).

Testimony on direct that the defendant had only been arrested on one prior occasion for public
intoxication did not leave the false impression that he had never been arrested for any other
offense and did not open the door to his impeachment with a conviction for criminal mischief. Case
reversed on this basr.s for determination of harmfulness of the error.

C. EVIDENCE OF BOND FORFEITURE ADMISSIBLE

Pratte v. State, 2008 WL5423193 (Tex.App.-Austin 2008, no pet.).

ln this case the defendant was charged in 1998 but was not rearrested and tried until 2008. The
Sfafe, over objection, offered evidence that the defendant failed to appear and had his bond
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forfeited in the guilt-innocence phase of the trial. The Court held that the forfeiture of an accused's
bail bond may be proved as tending to show flight which, in the context of bail-jumping, may be
construed as evidence of guilt. For that reason evidence of the defendant's failure to appear in
1999 and that his bond was forfeited was relevant and admissible as evidence of his guilt.

XIV. STATEMENTS BY DEFENDANT

A. PRE-ARREST STATEMENTS

1. ADMISSIBLE

Warren v. State ,2O11WL 4036139 (Tex.App.-Houston [1 Dist.] 2011,pet. filed).

Court held that itwas not error to admitthe following statements by defendant made atthe scene
upon initial contactwith defendant on fhe basis that he was not Mirandized before statementswere
made.

1) Deputy asked defendant how he had come to know aboutthe crash, and defendant
responded that he drove his truck into the ditch.

2) Deputy asked defendant where he was coming from, and defendant responded that he
was coming from his home on Cypresswood. Deputy then asked defendant what his
intended destination was, and defendant responded that his destination was hls home.

3) Deputy asked defendant for his driver's license. Defendant started fumbting through his
wallet, dropping busrness cards out of it. Defendant then looked back up and asked
deputy what he had just asked him for.

4) Deputy asked defendant if he had been drinking and defendant responded that he had
"drunk some. " When asked. how many, defendant referred to it "as a few."

5) While deputy was talking to him, the defendant demanded that deputy call a person
identified as J.R. who he asserted was a deputy with the sheriffs department.

6) Prior to administering the field sobriety test, deputy asked defendant about any
medications he was taking or physical problems he might have. Defendant said he was
not taking any type of medications and indicated that he did not have any physical
problems or d ifficulties.

7) When he got out of deputy's patrol car for the field sobriety test, defendant was unsteady
on his feet and asked repeatedly what he was being charged with.

8) At the time defendant was asking what he was being charged with, he told deputy that
deputy couldn't prove that he was driving the truck. Defendant then told deputy, "l beat
one of these already."

Davidson v. State, 2O1O WL 1 18776 (Tex.App.-Dallas 2010, no pet.) (Not designated for
publication).

After the officer administered the field sobriety fesfs, he asked the defendant if he thought that he
should be driving and asked if the defendant would have been driving if his grandchildren were in
the car. Defendant answered "no"to both guesfrbns. Defendant argued that such statements were
inadmissible custodial interrogation, but Court held he failed to identify any facts of the incident that
would objectively show that the officer manifested the existence of probable cause or intent to
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arrest him at the time he ansvrered the questions. Therefore, questions and answers
admissible.

Froh v. State, 2006 WL 1281086 (Tex.App.-Fort Worth, 2006. May 11,2006, no pet.)(Not
designated for publication).

After stopping the defendant for a traffic violation and smelling an odor of alcohol, the officer asked
the defendant how much he had to drink and the defendant responded "at least five" beers. The
officer later asked him if he was saying he was intoxicated and appellant responded, 'iyes." The
defendant moved fo suppress fhese sfafemenfs arguing they were the product of custodial
interrogation. The Court held that he was not in custody for purposes of Miranda when he made
the statements in question. Though the officer's guesfibns concerning alcohol consumption and
field sobriety evaluations may indicate that appellant was under suspicion, they were nof so
intrusive asto elevate the investigatory stop to a custodial interrogation. The Courtfurther pointed
out that the mere existence of probable cause alone is not sufficient to trigger Miranda: other
circumstances musf exrsf for a reasonable person to believe that he is under restraint to the degree
assocrafed with an arrest and those circumstances were not present in this case.

Hernandez v. State, 107 S.W.3d 41 (Tex.App.-San Antonio 2003, pet. ref'd).

In hotding that the defendant's statement was admissibte, the Court focused on the standard that
it is not what the officer thought, his subjective intent, but rather how a reasonable person in
suspecf'spositionwouldsee fheissue of whetherhewasincustody. Aftersomebrief questioning
and field sobriety fesfs urere pefformed, the officer formed a subjective intent to arrest the
defendant but did not communicate that to him until the defendant told the officer he had consumed
"nine beers" after which he was placed under arrest and handcuffed. Up to that point, the Court
found that the defendant '\trould not have felt completety at the mercy of the police and would have
expected to be able to proceed along his way if he passed fhe field sobriefy fesfs " For that reason,
the defendant was not in custody when he made the statement and the statement was properly
admitted.

Lewis v. State, 72 S.W.3d704 (Tex.App.-Fort Worth 2002, pet. ref'd).

Officer arrived atthescene of the accident and witness pointed out defendant as being the driver.
Officer asked defendant for drivers license and insurance, noticed odor of alcoholic beverage,
noticed defendant stumble. Officer asked defendant if he had anything to drink and defendant
responded he had approximatelyfive beers. Court held statementswere admissible asdefendant
was not in custody.

State v..Stevenson, 958 S.W.2d 824 (Tex.Crim.App. 1997).

Officer arrived af scene of one accident and finds defendant and his wife at the scene and asked
who was driving. Both defendant and his wife sard she uras. Officer noted injuries on wife
consrSfenf with her berngpassenger and repeated the question afterwhich defendant admitted he
was the driver. In holding that the statement was admissible, the Court noted that defendant's
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becoming the focus of a DWI investigation at the time the question was asked did not convert the
roadside sfop fo custodial interrogation.

Loar v. State, 627 S.W.2d 399 (Tex.Crim.App. [panel op] 1981).

Statement made by defendantthat he had'bne g/ass of wine' made during traffic stop, not product
of custodial interrogation and is admissible.

Abernathy v. State, 963 S.W.2d 822 (Tex.App.-San Antonio 1998, pet. ref'd).

After stopping defendant, the officer smelled a moderate odor of intoxicants, noticed defendant's
eyes were g/assy, asked him to get out of the vehicle, and if he had had anything to drink.
Defendant responded that he had had a few drinks. The officer asked defendant to pertorm a
series of three field sobriefy fesfs after which he again asked him how much he had had to drink
and defendant said he ha! consumed four drinks. In holding both statementswere admissible, the
Court found that all the measures employed by the officer until the time of the arrest were in
pursuance of a temporary investigation to determine whether defendant was driving a motor vehicle
while intoxicated. There was no coercive atmosphere of custodial interrogation as contemplated
by Miranda and its progeny. No violations of the Fifth and Fourteenth Amendments have been
shown, as defendant simply was not subjected to custodial interrogation.

Gallowav v. State, 778 S.W.2d 111(Tex.App.-Houston [14th Dist.] 1989, no pet.).
Massie v. State,744S.W.2d314 (Tex.App.-Dallas 1988, pet. ref'd).

Questioning that occurs as normal incident of arrest and custody is not interrogation. Officer upon
approaching defendant asked if he had been drinking and defendant replied "Yes, l've been
drinking a lot." That statemenf is admissible.

State v. Waldrop, 7 S.W.3d 836 (Tex.App.-Austin 1999, no pet.).

A roadside sfop does not place a driver in custody to the degree that Miranda warnings need to be
administered. In this case, the Court reversed an order of the trial court suppressrng statements
about when and where a defendant was drinking and his comment that he was drunk when all
statements were made after the stop but before field sobriefy fesfs were conducted.

Hutto v. State, 977 S.W.2d 855 (Tex.App.-Houston [14th Dist.] 1998, no pet.).

Before an accident investigation becomes a cusfodial situation where Miranda protection is
available there must be: 1) evidence that defendant subjectively perceived he was notfree to leave;
2) a manifestation by the officer to the defendant of his intent to arrest him. ln this case, the Court
found the officer's conducting field sobriety testing and questioning of defendant did not convert
roadside stop into arrest and that oral statements of defendant were admissible.
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Harrison v. State, 788 S.W.2d 392 (Tex.App.-Houston [1st Dist.] 1990, no pet.).

Statement made by defendant, in response to questioning by officer, that he had 3-5 beers, was
not result of custodial interrogation where officer had just stopped the defendant, had noted the
odor of alcohol on his breath, and had not arrested him. Court sfressed oflcer was "just beginning
to form suspicion that motorist was intoxicated at time of statement."

Morris v. State, 897 S.W.2d 528 (Tex.App.-El Paso 1995, no pet.).

During DWI videotaping, officer asked defendant during recitation of statutory warning, "Are you
too intoxicated to understand me?" -not custodial interrogation.

Sheoherd v. State, 915 S.W.2d 177 (Tex.App.-Fort Worth 1996, pet. ref'd).

Statement made by defendant that he was not going to take breath fesf because he was too
intoxicated fo pass it was admissible when it was an unsolicited response to a query by intox
operator over the radio to arresting officer as to whether the defendant was going to take the test.

2. INADMISSIBLE,'CUSTODIAL INTERROGATION"

Alford v. State, 22 S.W.3d 669 (Tex.App.-Fort Worth 2000, pet. refd).

Defendant who had exhibited s,gns of intoxication including field sobriety test failures, who was
subsequently handcuffed, was in custody when second officer arrived 6-7 minutes after the stop.
As such, the officer's question about whether he had been drinking was custodial interrogation and
his answer of 6 beers was inadmissrble and warranted reversal of his conviction.

Gonzales v. State, 581 S.W.2d 690 (Tex.Crim.App. 1979).

After viewing vehicle weaving, driver stopped for DWI investigation, asked to sit in patrol car while
license was checked, not free to go, asked if "he had been in trouble before."

Scott v. State, 564 S.W.2d 759 (Tex.Crim.App. 1978).

Driver stopped for license check, arrested for outstanding warrant, placed in patrol car, pistolfound,
asked "who pistol belonged to?"

Newberry v. State, 552 S.W.2d 457 (Tex.Crim.App. 1977).

Driver stopped for traffic violations, had difficulty getting out of car and finding his license, asked
if, what and how mucft he.had been drinking, and then placed under arrest. Testimony showed
he was not free to go from the time he was sfopped.
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Rasan v. State,642S.W.2d 489 (Tex.Crim.App. 1982).

Defendant stopped for weaving. Officer suspected intoxicated. Asked to sit on police car for further
questioning. Officer tape recorded statements.

B. ''MIRANDA WARNINGS' . RECITATION MUST BE ACCURATE

State v. Subke, 918 S.W.2d 11 (Tex.App.-Dallas 1995 pet. ref'd).

When giving Miranda warning, the wording must be followed precisely. ln this case the officer
warning that any statement could be used against fhe suspect "at trial' instead of "in court"
rendered sfafemenfs made inadmissible

C. ACCIDENT REPORTS STATUTE HAS NO EFFECT ON ADMISSIBILITY OF
DRIVER'S ORAL STATEMENTS

State v. Revna, 89 S.W.3d 128 (Tex.App.-Corpus Christi 2002, no pet.).
State v. Stevenson, 958 S.W.2d 824 (Tex.Crim.App. 1997).
Spradlinq v. State, 628 S.W.2d 123 (Tex.App.-Beaumont 1981, pet. refd).

Sfafufe making accident reports privileged and confidentiat did not prevent potice officer ftom
testifying to oral statements given by defendant concerning said accident.

D. DOES HANDCUFFING DEFENDANT PLACE HIM IN "CUSTODY'' FOR MIRANDA
PURPOSES?

1.  NO

Rhodes v. State, 945 S.W.2d 115 (Tex.Crim.App. 1997).

Based finding of no custody on rfs determination of whether the defendant was subjected to
treatment that resulted in his being in custody for practical purposes and whether a reasonable
person in those circumstances would have felt he or she was not at liberty to terminate
interrogation and leave.

2. YES

Camobell v. State, 325 S.W.3d 222 (Tex.App. -Fort Worth, 2010).

Sfop of defendant constituted an arrest after defendant was placed in handcuffs, and thus
defendant's subseguent statements were subject to warning requirements of Miranda and State
sfafuteforpurposesof laterdrivingwhileintoxicated(DWl)prosecution. Policeofficerwhostopped
defendant did not testify that he handcuffed defendant for officer safety purposes, to continue
investigation, or to maintain fhe sfafus quo; and after handcuffing defendant, officer asked
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defendant identification questions aswould be beyond normalTerry stop guesfions. Even though
it was error to allow the jury to hear statements, the case was not reversed as Court found it did
not contribute to defendant's conviction or punishment.

Alford v. State, 22 S.W.3d 669 (Tex.App.-Fort Worth, July 20, 2000, pet. ref'd).

Using the same standard listed above and distinguishing fhis case from that one hetd that
handcuffing the defendant did place him in custody and thereby rendered his statements
inadmissible and required reversal.

E. STATEMENTS ABOUT DRUG USE INADMISSIBLE WTHOUT EXPERT
TESTIMONY

Layton v. State, 280 S.W.3d 285 (Tex.Crim.App. 2009, reh. denied).

The defendant objected tothe admission of the portion of the DWI videowhere he admitted taking
Valium and Xanax as irrelevant. (lt should be noted that the definition of intoxication listed in the
information in this case alleged only "alcohol" intoxication). ln reversing the case, the Court of
Criminal Appeals held that without expert testimony to provide the foundation required to admit
scientific evidence, the testimony regarding Appellanfb use of prescription medications was not
shown to be relevant to the rssue of his intoxication.

F. STATEMENTS BY DEFENDANT'S HUSBAND. NOT HEARSAY

Snokhous v. State,2010 WL 1930088 (Tex.App.-Austin 2010, no pet.) (Not designated for
publication).

Defendant's husband made the statement to officers during his wife's arrest for DWI that "whatever
you guys can do to keep her out of a DWI I would really appreciate it" was admissible as non-
hearsay as a presenf sense impression. (Concurring opinion)

XV. FIELD SOBRIETY TESTS

A. HORIZONTAL GAZE NYSTAGMUS

1. IS ADMISSIBLE

Quinnev v. State, 99 S.W.3d 853 (Tex.App.-Houston [14th Dist.] 2003, no pet.).
Gullatt v. State, 74 S.W.3d 880 (Tex.App.-Waco 2002, no pet.).
Emerson v. State, 880 S.W.2d 759 (Tex.Crim.App. 1994).
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2. OFFICER DOES NOT HAVE TO BE AN OPHTHALMOLOGIST TO
TESTIFY

Emerson v. State, 880 S.W.2d 759 (Tex.Crim.App. 199a).
Anderson v. State, 866 S.W.2d 685 (Tex.App.-Houston [1st Dist.] 1993, pet. ref'd).
Finley v. State, 809 S.W.2d 909 (Tex.App.-Houston [14th Dist.] 1991, pet. refd).

3. DOES THE OFFICER NEED TO BE CERTIFIED?

(a) NO, BUT RULE 702 REQUIREMENTS MUST BE MET

Price v. State, 2006 WL 1707955 (Tex.App.-Austin 2006, pet. denied) (Not designated for
publication).
Burkhart v. State, 2003 WL 21999896 (Tex.App.-Dallas, 2003, no pet.) (Not designated for
publication).
Hackett v. State, 2003 WL21810964 (Tex.App.-Fort Worth,2003, no pet.) (Not designated for
publication).
kerr v. Staie, 921 S.W.2d 498 (Tex.App.-Fort Worth 1996, n6 pet.).

The Emerson case does not require that an officer have "practitioner certification" before his
testimony on HGN rs admrssible. Such determination is to be covered by Rule 702 of the Texas
Rules on Criminal Evidence.

(b) cERTrFrcATroN FROM A TRATNTNG COURSE W|LL SUFFTCE

Smith v. State, 65 S.W.3d 332 (Tex.App.-Waco 2001, no pet.).

Officer who had extensive training in standardized field sobriety tests which began at the potice
academy and continued with additional course work who also received certification from a course
at Texas A & M University was qualified to testify about HGN.

(c) OFFICER MUST HAVE SOME CERTIFICATION

Ellis v. State, 86 S.W.3d 759 (Tex.App.-Waco 2002, pet. ref'd).

Officer who testified that he never completed the thirty fesf cases he was supposed to perform as
part of a NHISA course on HGN and who testified upon cross that he was not certified to perform
HGN should not have been allowed to testify about HGN. Error was found to be harmless.

(d) LAPSED CERTTFTCATTON W|LL NOT DTSQUALTFY

Patton v. State,2011 WL 541481 (Tex.App.-San Antonio 2011).

ln this case defendant contends officer was not quatified to administer the HGN or testify to its
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resulfs because Officer Patten had not been re-certified under the Texas Administrative Code to
pertorm field sobriefy fesfs when appellant was sfopped, that the test was not done properly, and
that finding of clues 3 in one eye and 2 in the other rendered fesf res ult medically impossible. The
Court found certification is not necessary and while finding that the officer may have only held the
stimulus for three seconds instead of four, it was within the trial court's discretion to find that any
deviation commifted by officer during administration of the HGN fesf was slight and did not affect
the reliability and admissibility of the resu/fs. Appellant exhibited three clues in the right eye and
one clue in the Ieft eye. The odd clue finding was attributed by officer to defendant's not following
stimulus, thereby preventing him finding other c/ues.

Liles v. State,2009 WL 3152174 (Tex.App.-Houston [1d Dist.]2009, no pet.) (Not designated for
publication).

The Court held that even though the officer's skte certification [see TEX.ADM)N.CODE 5221.g
(2009)l in HGN had expired the month prior to testing the appellant, and he had not taken the
requisite re-certification courses, he was nevertheless qualified to testify as an expert regarding the
administration of the HGN fesf based on his training and experience.

4. IMPROPER FOR TRIAL COURTTO TAKE JUDICIAL NOTICE OF TEST'S
RELIABILITY

O'Connellv. State, 17 S.W.3d746 (Tex.App.-Austin 2000, no pet.).

It was improper for the trial judge to take judicial notice of the HGN test and to include a paragraph
in the jury instruction to that effect. The Court holds that the reliability of HGN is a legislative fact,
not an adjudicative fact, so Iexas Evidence Rule 201 does not apply.

5. WITNESS CAN'T CORRELATE TEST TO BLOOD ALCOHOL
CONCENTRATION

Smith v. State, 65 S.W.3d 332 (Tex.App.-Waco 2Q01, no pet.).
Webster v. State, 26 S.W.3d 17 (Tex.App.-Waco 2000, pet. ref'd).
Youens v. State, 988 S.W.2d 404 (Tex.App.-Houston [1't Dist] 1999, no pet.).

Officer's testimony that his finding four clues in HGN told him there was a 75% chance that the
subject had a B.A.C. over 0.10 was error. (ln Webster error rendered harmless afier instruction
to disregard testimony.)

6. VERTICAL GAZE NYSTAGMUS/RESTING NYSTAGMUS

Stovall v. State, 140 S.W.3d 712 (Tex.App.-Tyler 2004) (reh. overruled).

Evidence of vertical nystagmus should not have been admitted by the trial court without conducting
a DauberilKelly hearing. The Court points outthat atrialcourt must actually examine andassess
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the reliability of VGN before it is admissible and no Court has (as of yet) done that. So Emerson
could not be cited on fhe issue of admissibility as that case never mentioned VGN.
Quinnev v. State, 99 S.W.3d 853 (Tex.App.-Houston [14th Dist.] 2003, no pet.).

ln holding that itwas enor, albeit harmless, fo allow testimony concerning "vertical nystagmus" and
"resting nystagmus," the Court distinguished these tests from horizontal gaze nystagmus fesfs as
follows. In Emerson. the Court of Criminal Appeals exhaustively examined the scientific theory
behind HGN testing, but did not addfess the theory behind *vertical nystagmus" or "resting
nystagmus"testing. For'\rertical nystagmus" and "resting nystagmus" evidence to be admissible,
the proponent must present evidence of similar research of the scientific theory underlying fhose
fesfs.

7. IMPACT OF FAILING TO PERFORM FST'S PER NHTSA GUIDELINES

Leverett v. State,2007 WL 1054140 (Tex.App.-Dallas, 2007, no pet.).

ln holding that smallvariations in the way HGN was performed did not render it inadmissible, the
Court pointed outthat small variations in the administration of the test do not render the HGN test
resu/fs rnadmissrble or unreliable but may affect the weight to be given to the testimony. Plouff v.
Sfafe. 192 S.W.sd 213, (Tex.App.-Houston [14th Dist.] 2006, no pet.) (citing Compton v. State.
120 S.W. 3d 373, 378 (Tex.App.-Texarkana 2003, pet.ref'd)). Here, the officer took
approximately fifty-three seconds to complete the test but allegedly should have taken at least
eighty-two. This difference in timingis nof a meaningfulvariation. McRae v. State. 152 S.W.3d
739.744 (Tex.App.-Houston fl"t Dist.l2004, pet. ref'd) (holding where officer admitted HGNfesf
was invalid, court abused its discretion in admitting HGN testimony). Moreover, there are interuals
in the HGN fesf where the officer is simply positioning the eyes for the next test, and any variation
in the time to do so "would have no effect on the reliability of [the] fesf. "
Taylor v. State, 2006 WL 1649037 (Tex.App.-Austin 2006, pet. ref'd) (Not designated for
publication).

Ihis case involves an attack on the manner in which the HGN fesf was performed and attacks on
the method put forward by the defense with expert urifness Troy Walden. Ihis case involves a
detailed recitation of the attacks and is a good read for any prosecutor facing an expert attack on
fhe FSIs. ln response to the defense attack that the time of the passes was done incorrectly, the
Court found that "Even if the time recommended by Walden and the NHISA manual is accurate,
the difference between this time and that estimated by Officer Clayton appears negligible." The
Court further found that there was nothing to show that the difference in time would result in a
finding of smooth pursuit of appeltanf's eyes rather than a lack of smooth pursuit. The Court atso
found that Walden's fesfmony that Officer Clayton made only one pass of each eye in checking
for smooth pursuit of the eyes when there should have been fwo passes of each eye did not
provide a basis for excluding the HGN test. The defense also attacked the fact that the stimulus
was held at maximum deviation for 3 rather than 4 seconds. Again the Court found the time
difference negligible. The Court mentioned that the NHISA manual was not introduced. Nor did
the trial Court take 'Judicial notice" of any such manual.

Reynolds V. State, 163 S.W.3d 808 (Tex.App. Amarillo 2005) affirmed othergrounds 204 S.W.3D
386 (Tex.Crim.App. 2006).
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Compton v. State, 120 S.W.3d 375 (Tex.App.-Houston [1't Dist.]2003, pet. ref'd).

Police officer's slight deviation in number of seconds taken to conduct horizontal nystagmus (HGN)
testfrom nimber of seconds recommended by DWI Detection Manual did not invalidafe fesf resu/fs
otherwise indicating that defendant was driving while intoxicated. The objection by the defense
was that the officer administered the smooth pursuit portion of the HGN fest in eleven seconds
instead of the sixteen secondsprescribed in the DWI Detection Manual. He argued thatthe officer
moved the stimulus furo and a half seconds faster than recommended for each eye. The Court
noted that the manual itself only provides approximations of the time required for properly
conducting fhe fesfs. The Defendant's argument that the slightly increased speed with which
Baggett administered the test amounted to an inappropriate application of the technique,
invalidating the resultswasfound bythe Courtto be untenable and, if accepted, would "effectively
negate the usefulness of fhe fesfs entirely." As fo the OLS, the officer failed to instruct the
defendant to keep his arms by his side. The Court found that it was error to admit fhis fesf which
it did find was not done per the manuat but found that error to be harmless. Ihe Court noted that
the officer's failure to instruct Compton to keep his arms at his side should have made the test
easier to pertorm.

8. DVD SHOWING HGN PROPERLYADMIfiEDAS DEMONSTRATIVEAID

Hartsock v. State, 322 S.W.3d 775 (Tex.App.-Fort Worth 2010, no pet.).

In this case the State offered a DVD featuring videos of an individual's eyes with and without
nystagmus. The court held this was a properly admitted demonstrative aid to help the jury
understand the signs the officer looks for when conducting the HGN test.

B. 'ONE LEG STAND = LAY WITNESS TESTIMONY

Tavlor v. State, 2006 WL 1649037 (Tex.App.-Austin 2006, pet. ref'd) (Not designated for
publication).
McRae v. State, 152 S.W.3d 739 (Tex.App.-Houston [1"tDist.] December 02,2004, pet. ref'd).

We conclude that the testimony by the arresting officer concerning the one-leg stand, which
follows, is lay wifness testimony governed by Rule 701 of the lexas Rules of Criminal Evidence.
That an officer uses ferms like "standardized clues," "test," or "divided attention," does not mean
the officer is no longer testifying as a lay wifness and begins to testify as an expert, who must
therefore be qualified. The Court disagreed withA.S. u. Hga, 185 F Supp.2d 530, (D.Md.Jan. 31,
2002) opinion to the extent that it holds that using these words automatically changes lay testimony
into experttestimony. We conclude that, under the circumstances demonstrated here, the words
"clues," "test," and "divided attention" merely refer to obseruations by the peace officer based on
common knowledge observationsof the one-leg stand and do notconvertthe laywitnesstestimony
into expert testimony. We hold that the officer's testimony, as described above, concerning his
obseruations of appellant's pertormance on the one-leg-stand testwere admissible as lay wifness
testimony under Rule 701 of the lexas Ru/es of Criminal Evidence.
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C. WALK AND TURN = LAY WITNESS TESTIMONY

Plouff v. State, 192 S.W.3d 213 (Tex.App.-Houston [14 Dist.], 2006, no pet.).

Arresting officer's testimony regarding the results of walk-and-turn and one-leg stand fesfs uras
admissible as lay wifness testimony in driving while intoxicated (DWI) prosecution. Officer's
testimony about defendant's coordination, balance, and mental agility problems exhibited during
one-leg stand and walk-and-turn fesfs uras obseruation grounded in common knowledge that
excessive alcohol consumption could cause problems with coordination, balance, and mental
agility.

D. OFFICER MAY TESTIFY ABOUT SCIENTIFIC STUDIES FINDINGS RE: THE
RELIABILITY OF FST'S

Lorenz v. State,176 S.W.3d 492 (Tex.App.-Houston [1 Dist.] 20CI4, pdr ref'd).

Arresting officer's testimony thaf sfudies had found that the three field sobriety tests conducted on
defendant were 91 to 95 percent accurate when used in conjunction with each other, did not
i m permi ssibly correl ate to defend ant's q uantitative b.lood-alcohol content (BAC).

E. OFFICERS MAY COERCE SUSPECT INTO PERFORMING FST'S

Oquntope v. State, 177 S.W.3d 435 (Tex.App.-Houston [1"1Dist.] 2005, no pet.).

Officer told Defendant who had initially refused fo do FSIs that he would take him to jail if he
continued to refuse after which Defendant drd FSIs. Prior to his plea, Defendant had moved to
suppress the results of his FSIs on the grounds he was improperly coerced into doing fhe fesfs
by the officer's statement. The Court of Appeals held that there was no due process violation in
admifting fhe fesf resu/fs. ln so holding, the Court points out that Court of Criminal Appeals has
held that authorities may compel a defendant to submit physical evidence of intoxication. lt
distinguishes fhrs case from Erdman as there are no statutory warnings that appty fo FSIs.

F. REFUSAL TO PERFORM FST'S = PG TO ARREST AND EVIDENGE OF GUILT

Texas Department of Public Safetv v. Gilfeather, 293 S.W.3d 875 (Tex,App.-Fort Worth 2009).
Maxwell v. State, 253 S.W.3d 309 (Tex.App.-Fort Worth, 2008, pet. ref'd).

Officer may consider defendant's refusal to do Field Sobriety lesfs when determining the issue of
probable cause to arrest.

Texas Department Of Public Safety v. Nielsen, 102 S.W. 3d 313 (Tex.App.-Beaumont, 2003, no
pet.).

Substantial evidence existed of probable cause for driver's arrest for driving white intoxicated (DWt)
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where police officer noticed severalsrgns of intoxication including alcoholic odor coming from
vehicle, driver's refusal to make eye contact with officer , driver's refusal to roll down window,
driver's response that he had consumed two to four beers when asked if he had been drinking, and
driver's refusal to take field sobriefy fesfs. The totality of the circumstances r's substantial evidence
of probable cause for Nielsenb arresf.

Lonsdafe v. State. 2006 WL 2480342 (Tex.App.-El Paso, 2006, pet. ref'd).

Defendant challenged the admission of testimony that he refused to perform the field sobriefy fesfs.
He complains that the evidence was irrelevant, and if relevant, more prejudicial than probative. He
also points to violations of his constitutional rights, arguing that the invocation of the right to
counsel, the rightto remain silent, and the right againsf unreasonable search and seizure may not
be relied upon as evidence of guilt. The Court rejecfs fhese arguments and finds that a defendant's
refusalto perform FSf's is relevant and admissible. Court further held that itwas proper argument
that the jury could infer that his refusalwas evidence of intoxication.

State v. Garrett. 22 S.W. 3d 650 (Tex.App.-Austin, 2000, no pet.).

Defendant's argltment-which prevailed in the trial court- was that c/assic indicators of inebriation
that would be present in a normal DWI arrest were absent in this case. We note that many of these
factors such as pertormance on field sobriety fesfs, urere absent as a direct result of defendant's
conduct, i.e., his refusalto participate in any of these tests. While we regard these missrng factors
as a part of the totality of the circumstances, they are only a part, and where many of the missing
factors are due to a defendant's conduct, we believe that the officers could reasonably consider
that conduct as part of the totality of the circumstances that provided probable cause to arrest.

Dawkins v. State. 822 S.W. 2d 668, 671 (Tex.App.-Waco,1991, pet. ref'd).

ln prosecution for felony driving while intoxicated, admrssion of video tape which showed
defendant's refusal to submit to sobriety tests requiring him to recite alphabet and to count aloud
was not violation of defendant's constitutional privilege against self-incrimination. Evidence that
defendant refused to submit to sobriety fesfs drd not constitute violation of defendant's
constitutional right to be free from self-incrimination where there was no indication that defendant
was compelled to perform the sobriety tests.

Barraza v. State. 733 S.W. 2d 379 (Tex.App.-Corpus Christi, 1987, pet. granted) atfd 790 S.W.
2d 654 (Tex.Crim.App.June 20, 1 990).

Arequestto perform afield sobrietytest is sufficiently simitarto a requestto pertorm a breathalyzer
fesf so as to allow an analogy to the law governing the admissibility of evidence of a suspecf's
refusal to take a breathalyzer test. Both types of fesfs are designed fo fesf the sobriety of the
suspecf. We can discern no reason to distinguish between them with regard to the admissibility
of refusal to perform the fesfs.
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G. FAILURE TO EXPLAIN FST'S IN DEFENDANT'S NATIVE TONGUE = NO
VIOLATION

Phono Xuan Dao v. State, 337 S.W.3 d 927 (Tex.App.-Houston [14th Dist.] 2011 , pet. ref'd).

No constitutional violation of defendant's rights and no right to a jury instruction when field sobriety
tests are not explained in defendant's native tongue or preferred language.

XVI. SPECIFIC ELEMENTS

A. PUBLIC ROAD. PLACE

1. PARKING LOTS

Rouse v. State, 651 S.W.2d 736 (Tex.Crim.App. [panel op.] 19S3).
State v. Carter, 810 S.W.2d 197 (Tex.Crim.App. 1991).
Thibaut v. State ,782 S.W .2d 307 (Tex.App.-Eastland 1989, no pet.).

Though a "parking lot" is not a "road" under Article 67011-1, evidence may show a road through a
parking lot.

Howard v. State,744S.W.2d 640 (Tex.App.-Houston [14th Dist.] 1987, no pet.).

"lmplied Consent" law does not apply to defendant who was driving on a "parking lot.'

{THIS CASE DOES NOT APPLY TO OFFENSES COMMTTTED AFTER SEPTEMBER 1, 1993
WHEN ARTICLE 6701L-5 51, V.T.C.S WAS AMENDED SUBSTTTUTTNG THE TERM "PUBL|C
PLACE' FOR "pUBLtC HtcHWAy OR BEACH')

Kapuscinski v. State, 878 S.W.2 d 248(Tex.App.-San Antonio 1994, pet. ref'd).
$tate v. Nailor,949 S.W.2d 357 (Tex.App.-San Antonio 1997, no pet.).

Parking lot can be a "public place."

Holloman v. Statg1995 WL 17212433(Tex.App.-Eastland 1995) (Not designated for publication).

The parking lot was a common area for the complex. The manager of the complex testified that
the entire complexwas surrounded by a metalfence, thatthe complex had between 200 and 300
residenfg and that the parking lot was a common area for the complex. When a resident moved
into the complex, the resident received a "gate card" which would "electronically trigger the gate
mechanism" to allow the resident to enter the complex. Ihe guesfs to the complex would push the
residenf's apartment number and then the phone in the resrUent's apartment would ring. If the
resident wanted the guest to be admifted, the resident would then push a number and the gate
would open. The apartment complex placed no restrictions on resrdenfs as to whom they could
allow to come intothe complex. Court held sufficient evidence that parking lot was "public placd'.
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2. MILITARY BASES

Woodruff v. State, 899 S.W.2d 443 (Tex.App.-Austin 1995, pet. ref'd).
Tracev v. State, 350 S.W.2d 563 (Tex.Crim.App. 1961).

Military base can be "public place."

3. PARK AS A PUBLIC PLACE

Perry v. State, 991 S.W.2d 50 (Tex.App.-Fort Worth 1998, pet. ref'd).

The fact that a park is c/osed (its hours of operation are over) and the public is not supposed fo use
the park is irrelevant to the determination of whether the place is one to which the public has
access. Held park was a "public place."

4. DRIVEWAY

Fowlerv. State,65 S.W.3d 116 (Tex.App.-Amaril lo 2001, no pet.).

Unpaved driveway of a rural residence located approximately 1/4 mile from a country road in an
isolated and secluded part of county was not a "public place."

5. MARINA

Shaub v. State, 99 S.W.3d 253 (Tex.App.-Fort Worth 2003, no pet.).

ln holding that the marina where the defendant operated his vehicle was a public place, the Court
focused on evidence that the entire marina area appeared to be accessrb/e to anyone who wants
to use it.

6. GATED COMMUNITY

State v. Gerstenkorn,239 S.W.3d 357 (Tex.App.-San Antonio20O7, no pet.).

The defendant was stopped in a gated community with a security guard and limited access. He
argued that it was not a "public place." ln rejecting that argument, the Court found that anyone
could garn access to the community "under the right set of circumsfances. " lt found the situation
analogous to that in the Woodruff case which found the grounds of a military base to be a "public
place."
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B. PROOF OF "STATE''

Barton v. State, 948 S.W.2d 364 (Tex.App.-Fort Worth 1997, no pet.).

State proved offense occurred in Texas when it proved it occurred in Denton County. Court could
take judicial notice of that fact.

C. PROOF OF ''MOTOR VEHICLE"

Turner v. State,877 S.W.2d 513 (Tex.App.-Fort Worth 1994, no pet.).

Reference by police officer to vehicle as "car" sufficient to establish that the vehicle involved in the
DWI was a motor vehicle.

D. "NORMAL USE OF MENTAL OR PHYSICAL FACULTIES''

Hernandez v. Statg, 107 S.W.3d 41 (Tex.App.-San Antonio 2003, pet. ref'd)
Railsback v. State, 95 S.W.3d 473 (Tex.App.-Houston [1"1Dist] 2002, pet. ref'd).
Foqle v. State, 988 S.W.zd 891(Tex.App.-Fort Worth 1999, pet. ref'd).
Reaoan v. State, 968 S.W.2d 571(Tex.App.-Texarkana 1998, pet. ref'd).
Massie v. State,744 S.W.2d 314 (Tex.App.-Dallas 1988, pet. ref'd).

Allegation that defendant did not have the "normal use of his mental and physicalfaculties" does
not require the State to prove what the defendant's normal faculties are. It simply means that the
faculties to be tested must belong to the defendant.

E. ADMISSIBILITY OF ILLEGAL DRUGS TO PROVE INTOXICATION

Cook v. State, 2006 WL 1633250 (Tex.App.-Tyler 2006, no pet.) (Not designated for publication).

The defendant was arrested for DWl. C/ues of intoxication included horizontat and vertical
nystagmus, bloodshot and glassy eyes, odor of alcohol on his breath, slurred speech and
unsteadinesson hisfeet. lncidentto his arrest, marijuanawasfound on his person. The defendant
refused to give a sample of his breath. The State alleged the general definition of intoxication in
its charging instrument. The Court held that fhe possession of marijuana made it more likely that
he had smoked marijuana, and that suppofted an inference his intoxication could be explained in
part by the use of marijuana. lt is worth noting that no odor of marijuana is mentioned by the officer
though unobjected to in testimony about vertical nystagmus being present and its relation to the
consumption of narcotics. The Court held that the admission at trial of the marijuana was not error
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XVII. BREATH TEST

A. IMPLIED GONSENT LAW

Rodriquez v. State, 631 S.W.2d 515 (Tex.Crim.App. 1982).

Statutory presumption of consent to breath test.

Graham v. State, 710 S.W.2d 588 (Tex.Crim.App. 1986).

"lmplied consent law" does not place any mandatory duty on the State to administer a chemical
test.

Growe v. State,675 S.W.2d 564 (Tex.App.-Houston [14th Dist.] 1984, no pet.).

Motorisfs implied consent r's nof subject to motorist's electing to contact an attorney.

B. BREATH TEST PREDICATE

Harrell v. State,725 S.W.2d 208 (Tex.Crim.App. 1986).

PREDICATE:
1) proper use of reference sample.
2) existence of periodic supervision over machine and operation by one who

understands scientific theory of machine.
3) proof of result of fesf by witness or urifnesses qualified to translate and interpret

such result so as to eliminate hearsay.

Kercho v. State, 948 S.W.2d 34 (Tex.App.-Houston [14th Dist.] 1997, pet. ref'd).

The testimony of an Intoxilyzer operator and a technical superuisor to the effect that the instrument
was periodically tested to ensure that it was working properly, that a test sample run prior to
appellant's lntoxilyzer fesfs demo nstrated the machine was functioning properly at that time, that
the operator had been trained in the operation of the lntoxilyzer machine, and that the technical
supervisor, who also testified about the theory of the fesf, was certified by the Department of Public
Safefy as a technical supervisor, was sufficient predicate to admit fhe resu/fs of the lntoxilyzer test.
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C. INSTRUMENT CERTIFICATION

1, NEW INSTRUMENT NEED NOT BE RE.CERTIFIED

State v. Kraqer, 810 S.W.2d 450 (Tex.App.-San Antonio 1991, pet. ref'd).

When police agency substitutes one approved brand of breath testing equipmentfor another, itwas
not necessary that there be a reapplication for certification of entire breath testing program.

2. CERTIFICATION AND MAINTENANCE RECORDS ADMISSIBLE

Ponce v. State, 828 S.W.2d 50 (Tex.App.-Houston [1st Dist.] 1991, pet. ref'd).

Repods and test records which reflected that the lntoxilyzer machine used fo test appellant's
alcohol concentration wasworking properlywere admissible under Rule 803(6) and are not matters
observed by law enforcement personnel.

D. LIMITED RIGHT TO BLOOD TEST

1. FAILURE TO ADVISE OF RIGHT TO BLOOD TEST

Maxwellv. State. 253 S.W.3d 309 (Tex.App.-Fort Worth 2008).

Defendant argued that breath fesf was inadmissible because he was not afforded "his right to
contact a physician to obtain a specimen of his blood." ln overruling this point the Court points out
that Section (c) of 724.019 provides that a peace officer is not required to transport someone in
custodyto afacilityfortesting, and further, section (d) providesthatthe "fgj!.Wtjngbfuto obtain
an additional specimen or analysis underthis section does not precludethe admission of evidence
relating to the analysis of the specimen taken" by the officer originally.

McKinnon v. State, 709 S.W.2d 805 (Tex.App.-Fort Worth 1986, no pet.).
State v. Lyons, 820 S.W.2d 46 (Tex.App.-Fort Worth 1991, no pet.).

Officer has no duty to advise defendant of right to btood fesf & failure fo do so witt not affect
admissibility of breath test.

2. NO RIGHT TO BLOOD TEST IN LIEU OF BREATH TEST

Aouirre v. State,948 S.W.2d377 (Tex.App.-Houston [14th Dist.] 1997, pet. ref'd).
Drapkin v. State, 781 S.W.2d71O (Tex.App.-Texarkana 1989, pet. ref'd).

Statute does not give the suspecf the right to a blood test instead of a breath test.
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3. OFFICER'S CHOICE WHETHER BREATH OR BLOOD

State v. Neel,808 S.W.2d 575 (Tex.App.-Tyler 1991, no pet.).

A police officer arresting a suspectfor driving while intoxicated is entitled to choose between asking
fhe suspect to take a breath fesf or a blood test, both of which are authorized by statute. The
officer need not track the statutory language and ask the defendant to take a breath or blood test.

E. MIRANDA WARNINGS

1. NEED NOT GIVE PRIOR TO REQUEST FOR BREATH SAMPLE

Parks v. State, 666 S.W.2d 597 (Tex.App.-Houston [1st Dist.] 1984, no pet.).

Miranda warnings need not be given to suspect prior to breath fesf reguesf.

2. INVOCATION OF RIGHTS WILL NOT EXCLUDE REFUSAL

Garner v. State,779 S.W.2d 498 (Tex.App.-Fort Worth 1989) pet. refd per curiam, 785 S.W.2d
1 58 (Tex.Crim.App. 1 990).

BTR admissible even if after right to countsel is invoked.

Jamailv. State, 787 S.W.2d 380 (Tex.Crim.App. 1990).

Mixing request for breath sample with warnings during custodial interrogation such that defendant
perceived he had the right to consult an attorney will not negate abilrty to show refusal at trial.

3. NO RIGHT TO COUNSEL PRIOR TO DECIDING WHETHER TO GIVE
SAMPLE

Forte v. State, 759 S.W.2d 128 (Tex.Crim.App. 1988).
De Manoin v. State, 700 S.W.2d 329 (Tex.App.-Houston [1st Dist] 1985) aff'd. 787 S.W.2d 956
(Tex.Crim.App. 1990).

F. BREATHAMPULES NEED NOTBE PRESERVED

Turpin v. State, 606 S.W.2d 907 (Tex.Crim.App. 1980).

Breath ampules need not be preserued. Defendant's inability to obtain blood test within two hours
did not render breath fesf resu/fs inadmissible.
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G. DIC.23 & DIC.24 WARNINGS

1. REQUIREMENT THEY BE GIVEN IN WRITING RELATES ONLY TO
ADMISSIBILITY OF REFUSALS

Nebes v. State ,743 S.W .2d 729 (Tex.App.-Houston [1st Dist.] 1987 , no pet.).

Rule that DIC-24 warnings be given in writing does not apply to case where breath fesf was given.
This rule only affects admissibility of breath test "refltsals."

2. FAILURE TO GIVE WARNINGS IN WRITING NOT NECESSARILY FATAL

Anderson v. State. 2006 WL 744272 (Tex.App.-Fort Worth 2006, pdr dismissed) (Not designated
for publication).

The fact that the arresting officer gives an oral warning but faits to give a written warning before
requesting a breath fesf does not, by itself, render the resu/fs of the test inadmissible. There must
be some showing of a causal connection between the failure to give the wriften warning and the
defendant's refusal to submit to the breath fesf fo render the refusal inadmissible. No sucfr
connection was shown in this case and refusal was held adrnissible.

Martinez v. State, 2005 WL.787075(Tex.App.-El Paso 2005) (Not designated for publication).

There was a dispute as to whether the defendant was read the DIC-I4 warnings before being
asked to give a breath sample. The defendant refused to give a sample and based on the conflict
in testimony wanted a charge under Article 38.23 CCP which would allow the jury to disregard the
refusal as evidence if they found the warnings were not given. In rejecting that argument, the Court
held that defendant had failed to meet the burden of showing a causal connection between any
improper warning and the decision whether to submit to a breath test. For that reason, the
requested charge was properly denied.

Schaum v. State, 833 S.W.2 d 644(Tex.App.-Dallas 1gg2,no pet.).

Giving only oral and not'\uritten"warningsto defendant does not always mean evidence of refusal
will be inadmissible. lt will be subject to a "harmless error" analysis. In this case, held to be
"harmless" and evidence of r.efusalwas properly admitted.

Lane v. State, 951 S.W.2d 242 (Tex.App.-Austin'1997, no pet.).

Giving only oral and not written warnings to defendant does not render breath fesf resu/f
inadmissible.
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3. WRITTEN WARNINGS NEED NOT BE PROVIDED PRIOR TO REFUSAL

Texas Department of Public Safety v. Jaurequi, 176 S.W.3d 846, (Tex.App.,-Houston [1 Dist.],
2005, rev. denied).
O'Keefe v. State, 981 S.W.2d 872 (Tex.App.-Houston [1"tDist] 1998, no pet.).
Rowland v. State, 983 S.W.2d 58 (Tex.App.-Houston (1't Dist.) 1998, pet. ref'd).
Jessup v. State, 935 S.W.2d 508 (Tex.App.-Houston [14th Dist.] 1996, pet. refd).

No harm shown where defendant was not given DIC-24 statutory warnings in writing until after
refusal.

4. THAT ARREST PRECEDE READING OF DIC.24 = FLEXIBLE

Nottinqham v. State, 908 S.W.2d 585 (Tex.App.-Austin 1995, no pet.).

Though defendant was not told he was under arrest prior to DIC-24 being read to him, the reading
of the DIC-24 and circumsfances concerning the reading were sufficient to justify a finding that the
arrest requirement was met even though officer testifies that he did not think defendant was under
arrest at the time.
See also Washburn v. State.235 S.W.3d 346, (Tex.App.-Texarkana 2007, no pet.).

5. DIC.24 NOTICE IN WRITING REQUIREMENT SATISFIED BY MAKING
WRITTEN COPY ..AVAILABLE'N

Texas Department of Public Safety v. Latimer, 939 S.W.2d24O (Tex.App.-Austin 1997, no pet.).

Written notice requirement as applied to request for blood sample complied with by officer's leaving
the written copy with the nurse to give the defendant the following day.

6. OFFICER WHO READS DIC.24 & REQUESTS SAMPLE NEED NOT BE
ARRESTING OFFICER

Texas Department of Public Safetv v. Walter, 979 S.W.2 d 22 (Tex.App.-Houston [1 4th Dist.] 1 998,
no pet.).
McBride v. State, 946 S.W.2d 100 (Tex.App.-Texarkana 1997 , pet. ref'd).

For officerto reguesf that allegedly intoxicated driver provide specimen of breath or blood, it is not
necessary that same officer obserye driver, arrest driver, transport driver, and inform driver of
consequences of refusal to take test.

7. CIVILIAN READING WARNINGS NOT NECESSARILY BASIS FOR
EXCLUSION

Harrison v. State, 766 S.W.2d 600 (Tex.App.-Fort Worth 1989, pet. ref'd).

A peace offiaer, rather than a civilian breath test operator, must give a defendant the statutory
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warning on refusing alcoholfesfs, buf the fact that a civilian gryes the statutory warning on alcohol
fesfs does not render a defendant's refusal to take the test automatically inadmissible. Before a
trial court is obligated to exclude the evidence, the defendant must show a causal connection
between his refusalto give a breath specimen and the fact that a civilian gave the warning.

8. DIC.24 - WORDING .10 OR GREATER. IS CORRECT. THOUGH IT'S
NOT TIED TO DRIVING (Note: At the time these cases came down,
.10 was the per se standard.)

Texas Department of Public Safetv v. Bennoit, 994 S.W.2d 212 (Tex.App.-Corpus Christi 1999,
pet. denied).
Mclain v. State, 984 S.W.2d 700 (Tex.App.-Texarkana 1998, pet. ref'd).
Shirleyv. Texas Department of Public Safetv, 974 S.W.2d 321 (Tex.App.-San Antonio 1998, no
pet.).
Texas Department of Public Safetv v. Butler, 960 S.W.zd 375 (Tex.App.-Houston [14th Dist.J
1998, no pet.).
Martin v. Department of Public Safety, 964 S.W.2d772 (Tex.App.-Austin 1998, no pet.).

The following language on the DIC-24: "lf you give the specimen and analysis shows that you have
an alcohol concentration of 0.10 or more, your license, permit or privilege to operate a motor
vehicle will be suspended. .." is not defective for not stating that the concentration must be 0.10 or
more "at the time of driving." lt is clear that it was not the intent of the legislature to require a fgsf
to show that the defendant was 0.10 at the time of driving for a license suspensrbn to be called for.
Thus the statute shoutd not, and does not, contain the wording "at the time of driving" because it
does not pertain to whether the arrestee vyas driving while intoxicated.

9. ERROR IN SPANISH LANGUAGE VERSION OF THE WARNING DID
NOT MAKE DEFENDANT'S CONSENT INVALID

Gonzalez v. State, 967 S.W.2d 457 (Tex.App.-Fort Worth 1998, no pet.).

Complaint was that the Spanish version of the warning translates to "if you refuse the analysis that
action can be used against you in the future." The court rejects the claim and finds that the
Spanish-language translation of the warning was not required to track the statutory language
verbatim and that the warning given substantially complied with the statutory mandate.

COMMERCIAL DRIVER'S LICENSE WARNINGS

(a) NEED TO BE GIVEN

Texas Department of Public Safetv v. Thomas, 985 S.W.2d 567 (Tex.App.-Waco 1998, no pet.).

Defendant who was arrested for DWI held a commercial driver's license that allowed him to operate
both commercial and non-commercial motor vehicles. After his arrest he received the warnings
required by Chapter 724 (applying to non-commercial drivers) and refused to give a breath sample.
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He challenged his subseguent license suspension arguing that because he was notwarned of the
consequences of his refusal to give a specimen under 724 and Secfibn 522 (regarding commercial
/tcenses), his refusal was not knowing and voluntary. Court of Appeals found that the failure to
warn him of both consequences rendered his refusal involuntary.

(b) DoN'T NEED TO BE G|VEN.

Texas Department of Public Safety v. McGlaun 51 S.W.3d 776 (Tex.App.-Fort Worth 2001 , pet.
denied).

Ihe rssue is whether failure to warn the defendant of the consequences of his refusal to give a
breath fesf as to his commercial license means his license should not be suspended. The
defendantwas not operating a commercialvehicle when he was stopped. The Court held thatthe
Defendant was properly warned and his license should be suspended. Specifically, the Court held
that 724.015 does not distinguish between commercial and non-commercial vehicles, so it applies
to all vehicles. Ihe fact that different consequences are authorized by more than one applicable
statute does not reduce the notice given to the defendant of the consequences provided for each.
The Court nofes the contrary holding in Thomas and declines to follow that opinion.
See also Texas Department of Public Safetv v. Struve. 79 S.W.3d 796 (Tex.App.-Corpus Christi,
2002, pet. denied).

11. DIC 23 & DIC 24 DOCUMENTS ARE NOT HEARSAY

Block v. State,1997 WL 530767 (Tex.App.-Houston [14th Dist.] 1997, pet.ref'd) (Not designated
for publication).

DIC 24is nof hearsay as the warnings form is not offered to prove the truth of the matter asserted
in those warnings, but rather is offered to show that the warnings were given to the defendant.

Texas Department of Public Safetv v. Mitchell,2003 WL 1904035 (Tex.App.-Fort Worth 2003,
no pet.).

DIC 23 and DIC 24 were properly admifted under the public records exception to the hearsay rule
803(8).

12. FAILURE TO READ "UNDER 21' PORTION OF DIC 24NOT PRECLUDE
ADMISSION OF BT

State v. Klein , 2010 WL 3611523 (Tex.App.-Waco 2010, reh. overruled) (Not designated for
publication, pet. ref'd).

The defendanf's consent to a breath fesf was voluntarily given, despite the police officer's failure
to comply with a statutory requirement to orally recite warnings to defendant before obtaining
consent for the breath test. In this case the warnings omifted concerned the consequences of
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refusing or of giving a sample for someone under 21. There was no evidence that the police
officer'sfailure to read the warnings had any impact on her consent, especially since the defendant
was provided with the written warnings.

13. URINE SAMPLE

(a) MAY BE REQUESTED

Hawkins v. State, 865 S.W.2d 97 (Tex.App.-Corpus Christi 1993, pet. ref'd).

In holding that it was proper for the officer to ask for a urine specimen, the Court points out that the
implied consent statute specifically allows a person to consent to any other type of specimen.
Police officer may request urine specimen instead of breath or blood, even though statute
specifically recognizes only breath and blood tests.

(b) rs ADMTSSTBLE WTTHOUT EXPLATNING RTGHT TO REFUSE

Harrison v. State, 205 S.W.3d 549 (Tex.Crim.App. 2006).

Defendant was arrested for DWt and after having the DtC-24 read to her agreed to give a breath
sample which showed no alcohol. She was asked to give blood and agreed as well and was
transported to hospitalfor blood draw. Afterfive orsxsomewhat painful attemptsto get blood, she
was asked if she would give urine instead, and she agreed so as to avoid continuing to be stuck
to obtain a blood sample. The urine sample showed controlled subsfanceg and the defense
attacked the urine sample on the basis that the officer did not warn her that she did not have to give
a sample and her refusal to give urine would not result in a license suspensrrcn. The Court of
Appeals found that the consent to give urine was not voluntary as it was given to avoid the further
pain of a blood draw. The Court of Criminal Appeals found that there was no requirement that any
warnings be read before asking for consent to a urine sample and upheld the trial court's finding
that the consent was voluntary.

H. NOT NECESSARY TO SHOW 210 LITERS OF BREATH

Wagner v. State,72O S.W.2d 827 (Tex.App.-Texarkana 1986, pet. refd).

Not necessary to show that 210 liters of breath were used in the tntoxilyzer test.

I. BREATH TEST NOT COERCED

1. EXTRAWARNING REFERRED TO CONSEQUENCES OF PASSING NOT
REFUSING

Bookman v. State, 2008 WL 31 1271g (Tex.App.-Waco, 2008, reh. overruled).

ln hotding that the officer's statement to the defendant regarding the breath test "that if the
defendant passed, the officer would let him go," did matke the defendant's consent involuntary. ln
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so holding the Courtsfafes "Texas appettate courts have uniformty hetd that consent to a breath
fesf is not rendered involuntary merely because an officer has explained that the subject will be
released ffhe passes fhe fesf."

Hardv v. State, 2005 WL 1845732 (Tex.App.-Corpus Christi, Aug. 4, 2005)(Not designated for
publication).

ln response to her question, officer informed the defendant "if she would pass the breath fesf, she
would probably be released." ln response to the defendant's assertion on appeal that this violated
Erdman. the Court noted that the "stdtement to appellant falls far short of the officer's statements
found to be coercive in Erdman." The Court focused on the fact that the officer did not make any
statements aboutthe consequences of appellant's refusal to take a breath test beyond those listed
in Section 724.015 of the Transportation Code. By merely answering appellant's question, Officer
Trujillo did not warn appellant that dire consequences would follow if she refused to take the breath
fesf.

Ness v. State, 152 S.W.3d 759 (Tex.App.-Houston [1 District] December 2, 2004, pet. ref'd).

Police'officer's statement to defendant at the scene of the arrest that "pending outcome of breath
test, defendant would be detained" did not render defendant's submr'sslon to breath test coerced,
where officer did not make any statements about consequences of refusal to take test beyond
fhose listed in statute, and he did not warn defendant that dire consequences would follow if he
refused to take breath test.

Urquhart v. State, 128 S.W.3d701(Tex.App.-El Paso 2003, reh. overruled, pet. ref'd).

Statement by officer to defendant that if he passed the breath test he would be released was
alleged to be coercive and should result in suppression of his breath fesf resu/fs, Courtfound that
there was no causal connection between the statement and the decision to give a breath sample.

Sandoval v. State 17 S.W.3d 792, (Tex.App.-Austin,2000, pet. ref'd).

Suspecf asked what would happen if he "passed the (breath) test?" Officer responded that if
suspecf failqd the test, he would be charged with DWl, but if he passed, the officer would call a
relative to come pick up suspecf. Suspecf took a breath test. Court upheld the test distinguishing
fhese factsfrom Erdman. It did this by pointing out thaErdman concerned telling a suspect about
the extra-statutory consequences of a "refusal" to submit to a breath test while in this case the
extra warning dealt with what would happen if he "passed" the test. The Court further pointed out
that there was absence of evidence that the extra warning actually coerced the suspect.
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2. NO EVIDENCE THAT ADDITIONAL WARNING ACTUALLY COERCED
DEFENDANT

Texas Department of Public Safetv v. Rolfe, 986 S.W.2d 823(Tex.App.-Austin 1999, no pet.).

Officer admitted (hypothetically) to telling suspecf, when asked, that if she refused to give a sample
she would be jailed. Held that consent to breath fesf was still valid absent any evidence that this
additional warning actually coerced suspecf into submifting to a breath test.

3. NO EVIDENCE THAT DEFENDANT RELIED UPON EXTRA WARNING

Ewerokeh v. State,835 S.W.2d7g6(Tex.App.-Austin 1992, pet. ref'd).

Officer telting defendant "if he failed test he woutd be jailed," found not to be coercive where there
was no evidence that defendant relied on this incorrect statement.

4. DEFENDANT GAVE SAMPLE, CONSEQUENCES UNDERSTATED

Franco v. State, 82 S.W.3d 425 (Tex.App.-Austin 2002, pet. ref'd).

After being arrested for DWI, the defendant was read the standard lexas Transportation Code
Ann. 724.015 admonishments as fo fhe consequences of refusing to give a sample. He gave a
sample and then argues that he should have been read the admonishments under Texas
Transportation Code Ann. 522.103(a) as he also holds a commercial drivers license. The
commercial consequences of a refusal are harsher than those for non-commercial holders.
Without addressrng whetherthe failure to read him the additionalwarning was a mistake, the Court
holds that he has failed to show he was coerced. Specifically, the Court holds "(The
defendant)......cannot plausibly argue that his decision to take the breath fesf was induced or
coerced by the officer understating the consequences of a refusal."

SEE also Curlv. State,lgg4wl 33757096 flex.App.-Corpus Christi 1999, no pet.).

5. AT MTS IT IS THE DEFENDANT'S BURDEN TO SHOW CONSENT TO
GIVE BT WAS NOT VOLUNTARY

State v. Amava, 221 S.W.3d 797 (Tex.App.-Fort Worth 2007, pdr ref'd).

This involved a claim that the breath fesf was not voluntary because the warnings were read in
English and only ttte written copy given to the defendant was in Spanrsh. The trialjudge concluded
that because the statutory warning was not read in the Spanish language and because we do not
knowwhetherthedefendantcouldreadthe Spanrbh warning sheef, wehavenowayof knowing
if the defendant understood, or at least substantially understood, what the officer was telling him.
The trial judge suppresse d the breath fesf resu/fs. The Court of Appeals reversed the trial coLtrt,
finding it was the defendant's burden to point to some evidence rebutting the presumption arising
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from the implied consent statute. This finding-that the evidence did not establish whether
defendant could or could not read the Spanish DIC-24 form*required the trial court to ovenule the
defendant's motion fo suppress.

6. INSUFFICIENT EVIDENCE OF CAUSAL CONNECTION BETWEEN
OFFICER STATEMENT AND CONSENT

Berqner v. State, 2008 WL 4779592 (Tex.App.-Fort Worth 2008, no pet.).

ln this appeal the defendant claimed that her breath fesf resu/f should have been suppressed
because of officer's statement regarding consequences of refusal. The defendant when asked for
a sample after the warnings were read, sard She would give a sample. While officer was out of the
room, she called a friend on her cell, and he told her to refuse. When she asked officer what would
happen if she refused, he told her that she would go to jail if she did not blow. While conceding
that the officer's statement was of the type that resulted in suppressio n in Erdman. the Court found
that there was no causal connection between the statement and the refusal. Upon cross
examination the defendant admifted she already knew that she would go to jail if she refused so
the officer's statement could not have caused the "psychological pressures" that Erdman and the
cases that followed were designed to prevent.

J. BREATH TEST FOUND TO BE COERCED

State v. Serano, 894 S.W.2d 74 (Tex.App.-Houston [14th Dist] 1995, no pet.)

Where officer told defendant if he passed the breath fesf he would be released, and if he failed it
he would be arrested while defendant was at scene, said statement was coercive even though fitrto
hours passed from time of the statement to time of breath test and even though another officer
properly admonished defendant prior to the samp/eb being given.

Erdman v. State, 861 S.W.2d 890 (Tex.Crim.App. 1993).

Officer's incorrectly informing defendant of consequences of refusalto give breath sample will not
always = evidence that consent was coerced. Quesfibn of voluntariness rs a case-by-case
question of fact. Court concluded under these facts that officer stating to defendant "if he took the
test and passedhe would be released, but if he refused he would be charged with DWl" constituted
coercion.

State v. Sells, 798 S.W.2d 865 (Tex.App.-Austin 1990, no pet.).

Motorist's consent to breath test was not voluntary due to officer's statement that defendant "would
automatically be charged and incarcerated" if he refused.
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Hall v. State, 649 S.W.2d 627 (Tex.Crim.App. 1983).

Motorist's consent to breath test held not to be voluntary when officer said, "You're automatically
convicted of DWI and your license will be suspended if you refuse to give a breath sample."

K. BREATH TEST REFUSAL EVIDENCE

1. AS EVIDENCE OF GUILT

Mody v. State, 2 S.W.3d 652 (Tex.App.-Houston [14th Dist.] 1999, pet ref'd).
Finley v. State, 809 S.W.2d 909 (Tex.App.-Houston [14th Dist] 1991, pet. ref'd).

Jury can consider BIR as evidence of defendant's guilt.

2. NO VIOLATION OF sTH AMENDMENT

Gressett v. State, 669 S.W.2d748 (Tex.App.-Dallas 1983), aff d,723 S.W.2d 695 (Tex.Crim.App.
1986).

Evidence of a defendant's refusal to submit to blood alcohol test after lawful request by police
officer is admissible at trial when intoxication rs an I'ssue

Bass v. State ,723 S.W .2d 687 (Tex.Crim.App. 1986).

tn the context of an arrest for driving while intoxicated, a potice inquiry of whether the suspect wilt
take a blood fesf rs not an interrogation within the meaning of the Fifth Amendment.

SEE also Shepherd v. State, 915 S.W.2d 177 (Tex.App.-Fort Worth 1996, pet. ref'd).

3. REASON FOR REFUSAL AND CONDITION OF INSTRUMENT
IRRELEVANT

Mody v. State, 2 S.W.3d 652 (Tex.App.-Houston [14th Dist.] 1999, pet ref'd).
Moore v. State, 981 S.W.2d701(Tex.App.-Houston [1"tDist.] 1998, pet. ref'd).

Evidence of defendant's refusal to take a breath fesf was properly admifted, and State had no
preadmiftance burden to show that defendant was over .10 at the time of driving, why the
defendant refused, or that instrument was accurate.
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4. REFUSAL BASED ON INTOXICATION IS STILL A "REFUSAL''

Malkowskv v. Texas Department of Public Safetv, 53 S.W.3d 873 (Tex.App.-Houston [1't Dist.]
2001, pet. denied).

This was an appeal of an ALR hearing where defendant claimed that he did not intentionally refuse
to give a sample; he was just too intoxicated to comply. The undisputed testimony was that the
defendant agreed to give a sample and according to the breath test operator was truly trying to do
so but was too intoxicated to comply. Court held that when a person is unable to give a breath
sample because of his voluntary intoxication that qualifies as a refusal under 724.032 of the
Transportation Code.

5. INTOXICATION MAY BE PRESUMED FROM BTR

Standefer v. State, 59 S.W.3d 177 (Tex.Crim.App. October 31,2001)
Thomas v. State, 990 S.W.2d 858 (Tex.App.-Dallas 1999, no pet.).
Gaddis v. State, 753 S.W.2d 396 (Tex.Crim.App. 1988).

lntoxication is a legitimate deduction from defendant's refusal to take a breath test.

6. FAILURE TO FOLLOW BREATH TEST INSTRUCTIONS = REFUSAL

Kennedy v. Texas Department of Public Safetv,2009 WL 1493802 (Tex.App.-Houston [1"1 Dist.]
2009, no pet.).
Texas Deoartment of Public Safety v. Sanchez. 82 S.W.3d 506 (Tex.App.-San Antonio 2002, no
pet.).

Repeatedly failing to follow directions in submifting an adequate sample for breath testing
consfifufes an intentional refusal.

L. LATE BREATH TEST. CAN BE SUFFICTENT

1. LATE TEST NOT CONCLUSIVE BUT IS PROBATIVE

Owen v. State, 905 S.W.2d 434,437-39 (Tex.App.-Waco 1995, pet. ref'd).
Martin v. State,724 S.W.2d 135 (Tex.App.-Fort Worth 1987, no pet.).

Late breath test, though not conclusive, is probative when combined with other testimony.

2. AFTER 1 HOUR & 20 MINUTES

Annis v. State, 578 S.W.2d 406 (Tex.Crim.App. 1979).

Breath test taken t hour and 20 minutes after the stop may be sufficient to prove intoxication at the
time of stop when coupled with arresting officer's testimony.
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3. AFTER 2 HOURS

Holloway v. State, 698 S.W.2 d 745 (Tex.App.-Beaumont 1985, pet. ref'd).

Breath test taken 2 hours after the stop of the defendant may provide sufficient basis to find
defendant intoxicated at the time of the accident when coupled with other evidence in an
involuntary manslaughter case.

4, AFTER 2 HOURS & 15 MINUTES

Dorsche v. State, 514 S.W.2d 755 (Tex.Crim.App.1974.

Breath test taken 2 hours & 15 minutes after the stop may provide sufficient basis for finding
defendant over .10 at time of stop.

5. AFTER 2 HOURS & 30 MINUTES

Verbois v. State, 909 S.W.2d 140 (Tex.App.-Houston [14th Dist] 1995, no pet.).

6. AFTER 4 HOURS & 30 MINUTES

Douthitt v. State, 127 S.W.3d327 (Tex.App.-Austin 2004, no pet.).

Resu/fs of breath test administered 5 % hours after defendant stopped drinking and 4 % hours
after accident which resulted in a charge of Intoxication Manslaughter were relevant to show the
defendant did not have normal use of his mental or physicalfaculties at time of accident because
of excess alcohol consumption.

7. AFTERT HOURS

Kennemur v. State, 280 S.W.3d 305 (Tex.App.-Amarillo 2008,reh. overruled, pet. ref'd).
Inthis Intoxication Manslaughtercase, approximately seven hoursafrerthe accidentthe defendant
had a blood-alcohol content (BAC) of .098. The Court found that his appearance and the blood
alcohol test, even though it was taken many hours after the wreck, tended to make it more
probable that he was intoxicated at the time of the collision because there had been evidence that
he introduced alcohol into his body prior to the accident.
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M. OBSERVATION PERIOD

1. MORE THAN ONE OFFICER OBSERVATION REQUIREMENT

State v. Melendes, 877 S.W.2d 502 (Tex.App.-San Antonio 1994, pet. ref'd).

Same operator is not required to observe and administer breath test. Officer who was also a
certified operator observed defendant for 15 minutes and then turned defendant over to another
operator who administered the fesf.

2. NO NEED TO REPEAT ON 2ND TEST

State v. Moya ,877 S.W.2d 504 (Tex.App.-San Antonio 1994, no pet.).

When test is repeated due to intox error message, an additional 15 minute observation period is
not necessary.

3. NO LONGER NECESSARY TO "OBSERVE'' DEFENDANT FOR 15
MINUTES

State v. Reed, 888 S.W.2d 117 (Tex.App.-San Antonio 1994, no pet.).

Subject need not be continuously obserued for 15 minutes now that regulations expressly provide
that subject need only be in the operator's continuous presence.

N. BREATH TEST DELAY PRECLUDING BLOOD TEST

Hawkins v. State, 865 S.W.2d 97 (Tex.App.-Corpus Christi 1993, pet. ref'd).

Fact that breath fesf was not taken until two hours after arrest thereby precluding option of
defendant's exercising right for blood test within 2 hours of arrest did not render breath fesf resu/f
inadmissible.

O. OFFICER MAY REQUEST MORE THAN ONE TYPE OF TEST

State v. Gonzales, 850 S.W.2d 672 (Tex. App.-San Antonio 1993, pet. ref'd).

Where defendant was unable to give sufficient breath sympte due to asthma, it was proper for
officer to request a blood test and indicate the DIC-24 consequences of refusal would apply to
blood fesf reguesf as well.

SEE ALSO
Texas Department of Public Safetv v. Duoqin, 962 S.W.2d 76 (Tex.App.-Houston [1st Dist.] 1 997,
no pet.).
Kerrv. Texas Deoartmentof PublicSafetv,9T3 S.W.2d732(Tex.App.-Texarkana 1998, no pet.).
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P. BREATH TEST ADMISSIBLE AS PROOF OF LOSS OF NORMAL

Hunt v. State, 848 S.W.2d764 (Tex.App.-Corpus Christi 1993, no pet.).

Where Court refused to submit charge on .10 definition due to inability or failure of State to
extrapolate, it was proper for the Sfafe fo argue that the jury consider the breath test result as proof
of "/oss of normal."

O. BREATH TEST RESULTS ADMISSIBILITY ISSUES

1. BREATH TEST RESULT IS NOT HEARSAY

Stevenson v.State, 895 S.W.2d 694 (Tex.Crim.App. 1995) on remand,920 S.W.2d 342
(Tex.App.-Dallas 1996, no pet.).

When lntoxilyzer operator did not testify, the Court held the fesf resu/f became hearsay and
remanded case fo Court of Appeals to make that determination (controversial decision with 4
dr'ssenfs,), When asked on remand to consider whether breath fesf resu/fs are hearsay, found
(logically) that a breath fesf s/rp could not be "hearsay" and affirmed the original holding.

Smith v. State, 866 S.W.2d731(Tex.App.-Houston [14th Dist.] 1993, no pet.).

"Computer-generated data is not hearsay." Where the computer conducfs fhe fesf dse/4 rather
than simply storing and organizing data entered by humans, the test result is not subject to a
hearsay objection. The proper objection to the admissibility of a computer-generated Intoxilyzer
printout slip should be based upon whether the Sfafe has shown that the printout is reliable.

2. PARTIAL TEST RESULTS INADMISSIBLE

Boss v. State, 778 S.W.2d 594 (Tex.App.-Austin 1989, no pet.).

Arresting officer should not have been permitted totestifythat, although valid lntoxilyzer fesf resu/f
was not obtained, digital indicator preliminarily registered alcohol content of defendant's breath at
level that was two and one half times the legal level of intoxication.

3. NEWTECHNICAL SUPERVTSOR CAN LAY PREDICATE FOR OLD TESTS

Henderson v. State, 14 S.W.3d 409 (Tex.App.-Austin 2000, no pet.).

TechnicalSupervr'sor who maintained instrument was not called to testify. The State called his
successorrnsfead who did not prepare reference sample or personally maintain instrument when
sample was given. Court held that succeeding superuisor could rely on previous superuisor's
records as basts for opinion that breath test machine was working properly. Also held to be
relevant that new superuisor had personal knowledge that old superuisor was certified.
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R. KELLY V. STATE

1. APPLIES TO BREATH TESTS

Hartman v. State, 946 S.W.2d 60 (Tex.Crim.App. 1997).

Thiswasabreath fesf case inwhich fherssue atthemotionfosuppresswaswhetherthefesf sef
forth in Kellv v. State. 824 S.W.2d 568 (Tex.Crim.App. 1992) applied to breath tests. The Court
of Criminal Appeals remands back to the Court of Appeals and holds that the Kelty test is
applicable to all scientific evidence offered under Rule 702 and not just novel scientific evidence.
The three prongs that must be satisfied are: (1) the undertying scientific theory must be valid; (2)
the technique applying the theory must be valid; and (3) the technique must have been properly
applied on the occasion in question.

2. FIRST TWO PRONGS OF KELLY TEST MET BY STATUTE

Beard v. State, 5 S.W.3d 883 (Tex.App.-Eastland 1999), permanently abated in 108 S.W.3 304
(TCA-2003), opinion withdrawn in 2003 WL 21398347 (TA-Eastland, June 18, 2003)
(unpublished). (Case was permanently abated due to death. The body of opinion can be found at
http://www. cca. courts.state.tx. us/opinions/028200. htm. ).

Harmonizing the Tranisportation Code and Rule 702, we hold that when evidence of atcohot
concentration as shown by the results of analysis of breath specmens taken at the request or order
of a peace officer is offered in the trial of a DWI offense, (1) the underlying scientific theory has
been determined by the legislature to be valid; (2) the technique applying the theory has been
determined by the legislature to be valid when the specimen wastaken and analyzed by individuals
who were certified by, and were using the methods'approved by the rules of, the Department of
Public Safety; and (3) the trial court must determine whether the technique was property applied,
in accordance with the department's rules on the occasion in question.

Henderson v. State, 14 S.W.3d 4Og (Tex.App.-Austin 2000, no pet.).

Testimony regarding the validity of the underlying theory of breath fesf analysis and technique
applying theory was not necessary for test resu/fs to be admissibte. Legislature recognized the
validity of the theory and the technique when rt passed the statute authorizing admission of test
resu/fs in DWIcases.

S. PROPER TO OFFER BT SLIPS TO SHOW NO RESULT OBTATNED

Kercho v. State, 948 S.W.2d 34 (Tex.App.-Houston [14th Dist] 1997 pet. refd).

State offered Intoxilyzer slrps fo show no test result was obtained. Defense objected that
compliance with DPS regulation was not shown. Court held that such compliance is required onty
when test results are beinq offered. and in fhrs case since the State conceded the fesf was invatid
and the s/rps drd not show any result, the admission of the tesf s/rps was proper.
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T. LOSS OF NORMAL & PER SE LAW EVIDENCE NOT MUTUALLY EXCLUSIVE

Daricek v. State, 875 S.W.2d770 (Tex.App.-Austin 1994, pet. ref'd).

Proof needed attrialto show "loss of faculties" and per se offense are not mutually exclusive in that
blood fesf resu/f is probative of /oss of faculties and failure of FSIs makes it probable the breath
or blood test taken an hour before is reliable.

U. NO SAMPLE TAKEN = NO DUE PROCESS VIOLATION

Johnson v. State, 913 S.W.2d 736 (Tex.App.-Waco '1996, no pet.).

Failure of officer who arrested defendant for DWI to offer blood or breath test did not deny
defendant his due process rights. No evidence that resu/fs would have been useful or that officer
acted in bad faith (defendant was belligerent).

V. FAILURE TO TIMELY RESPOND TO REPEATED BT REQUEST = REFUSAL

State v. Schaeffer,839 S.W.2d 113 (Tex.App.-Dallas 1992, pet. ref'd).

During videotape session, appellant changed his mind several times about consenting to breath
test. Officers refused to read appellant his rights for third time, or allow him to read them himself.
Court found that appellant never affirmatively consented to breath test, and that trial court could
have reasonably concluded, based on the record, that appellant did not voluntarily consent or
refuse to give a breath test. Judge's suppression of breath test upheld.

W. EXTRAPOLATION

1. IS NOT NEEDED TO PROVE DEFENDANT WAS INTOXICATED UNDER
CHEMICAL TEST DEFINITION

Stewart v. State, 129 S.W.3d 93 (Tex.Crim.App. 2004).

ln a lower court opinion, the San Antonio Court of Appeals held that a .16 breath test result was
inadmissible, irrelevant, and "no evidence" in the absence of extrapolation and should therefore not
have been admitted into evidence. The Court of Criminal Appeals reversed and remanded
rejecting that argument. It specifically held that the resu/fs of a breath test administered eighty
minutes after the defendant was pulled over were relevant even without retrograde
extrapolation. One argument that the court rejected was that Section 724.064 of the
Transportation Code mandates that such resu/fs are admissible in DWlcases. The Court also
failed fo address fhe r'ssue of whether the probative value of the breath test results were
outweighed by the prejudiciat effect. The case vyas re manded to the San Antonio Court of Appeals
fo address fhaf issue and other points.

Ihis case was.senf back by the Court of Criminal Appeals so fhe Court of Appeals could answer
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the probative vs. prejudicial effect r'ssue. ln holding that the probative value outweighed the
prejudicial effect, the Court pointed out that both of the samples fesfed significantly over the legal
blood-alcohol limit, the breath fesf resu/fs related directly to the charged offense, presentation of
the evidence did not distract the jury away from the charged offense, and the State needed the
evidence to prove intoxication due to evidence that defendant took field sobriefy fesfs under poor
conditions and she passed four of the field sobriefy fesfs. Note the need for the evidence was not
qs important to the Court of Criminal Appeals in Mechler.

Garcia v. State, 112 S.W.3d 839 (Tex.App.-Houston [1ath Dist]August 7,2003, no pet.).
Beard v. State, S S.W.3d 883 (Tex.App.-Eastland 1999), permanentlyabated in 108 S.W.3 304
(TCA-2003), opinion withdrawn in 2003 WL 21398347 (TA-Eastland, June 18, 2003)
(unpublished). /Case was permanently abated due to death. The body of opinion can be found at
http ://www. cca. courts. state.tx. u {opinion{028200. html.

ln response to the defendant's argument that without retrograde extrapolation the breath test
resu/fs fhemse/yes were inadmssrble as they were irrelevant to show the subject's BAC at the time
of the sfop unless the State offers extrapolation testimony. Judge Womack pointed out that the
argument was one that'\tve have never accepted and that other courts have rejected."

SEE ALSO:
Forte v. State,707 S.W.2d 89 (Tex.Crim.App. 1986).
Price v. State, 59 S.W.3d 297 (Tex.App.-Fort Worth 2001, pet. ref'd).
Texas Deoartment of Public Safetv v. Thompson, 14 S.W.3d 853 (Tex.App.-Beaumont 2000, no
pet.).
Mireles v. State, I S.W.3d 128 (Texas 1999).
O'Neal v. State, 999 S.W.2d 826 (Tex.App.-Tyler 1999, no pet.).
Martin v. Texas Department of Public Safety, 964 S.W.2d772 (Tex.App.-Austin 1998, no pet.).
Owen v. State, 905 S.W.2d 434 (Tex.App.-Waco 1995, pet. ref'd).

2. PROBATIVE VALUE OF BT OUTWEIGHS PREJUDICIAL EFFECT

Giqliobianco v. State, 210 S.W.3d 637 (Tex.Crim.App 2006).

In determining that the trial court and Court of Appeals properly held that even in the absence of
retrograde extrapolation, evidence of two breath test samplestaken 80 minutes afterthe defendant
was driving which read .09 and .092, the Court of Criminal Appeals found as follows:
1) probative force of appellant's breath fesf resu/fs was considerable, since fhose fesf resu/fs
showed that appellant had consumed in the hours preceding the breath test, a substantial amount
of alcohol-enough alcoholto rarse firs breath alcohol concentration to 0.09. This evidence tended
to make more probable appellant's intoxication at the time he was driving, under either statutory
defi n ition of i ntoxication.
2) The Sfafebneedforthe breath festresu/fs wasconsiderable, since fhe Sfafeb videotapewhich
showed appellant as quite lucid, tended to contradict to some extent Officer Heim's testimony
concerning appellant's appearance and behavior.
3) The breath fesf resu/fs did not have a tendency fo suggesf decision on an improper basis. Ihe
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fesf resu/fs were not inflammatory in any sense and they Telate[d] directly to the charged offense.
4) The breath fesf resu/fs did not have a tendency to confuse or distract the jury from the main
t'ssues because the results related directly to the charged offense.
5) The breath fesf resulfs did not have any tendency to be given undue weight by the jury. Srnce
fhe Sfafe's expert testified that the breath fesf resu/fs could not be used to determine what
appellant's breath alcohol concentration was at the time he was sfoppe d, the trial court could have
reasonably concluded that the jury was equipped to evaluate the probative force of the breath test
resu/fs.
The Court of Criminal Appeals did not say that breath fesf resu/fs witt atways be admissible in the
face of a Rule 403 challenge. /f suggesfed that if a jury was not given adequate information with
which to evaluate the probative force of breafh fesf results, it might be reasonable to conclude that
the admission of such evidence would pose a danger of misleading the jury. lt further suggesfed
that if the fesf was administered to an accused several hours after he was stopped and the results
were at or below the legal limit, it might be concluded that the probative force of the fesf resu/fs was
too weak to warrant admission in the face of a Rule 403 challenge.

State v. Mechler, 153 S.W.3d 435 (Tex.Crim.App.2005).

This is a post Stewart case where the Court held that the prejudice of admitting evidence of breath
testing machine results taken one and a half hours after defendant's arrest did not outweigh its
probative value, and thus results were admissible. The Court so held even though it mentioned
the State had other evidence of intoxication and may not have needed the results to convict in this
case.

3. PREJUDTCE OUTWETGHS PROBATTVE (A RTDTCULOUS OPTNION)

State v. Franco, 180 S.W.3d 219 (Tex.App.-San Antonio 2005, pdr refused).

Ihlsarose fromthe Sfafe's appeatof aMotion foSuppress Blood Iesf Resu/ts inanlntoxication
Manslaughter/lntoxication Assault case. The facts in brief were that the crash was caused by
defendant running a sfop sign that he claimed he did nof see. The offense occurred at 7:50 p.m.
The test resu/fs in question were two blood fesf resu/fs: one was taken at 10:05 p.m. and was a
.07; the second was taken at 11:55 and was a .02. There was a/so a PBT used at the scene that
showed a .09. The Court applied a four part fesf as follows:
1) What is the probative value of the evidence? The Court found the probative value of the resu/fs
of Franco's blood fesfs are significantly diminished by the two and four hour delay in obtaining the
samp/es and by the fact that both resu/fs are below the legal limit, and coupled with the fact that
there was no ertrapolation evidence (this was held properly excluded in this same opinion). This
factor was found to go in the defendant's favor (? Added by me).
2) The potential to impress the jury in some irrational yet indelible way: ln its examination of this
rssue, the Court sfafed it could not fathom a reason for the Sfafe fo introduce fesf resu/fs showing
blood alcohol concentration below the legal limit other than to invite the jury "to conduct its own
crude retrograde extrapolation," but it admitted that the lexas Court of Criminal Appeals has
rejected this argument (in Stewart which, until this was handed down, was the worst opinion
to come out of San Antonio Court of Appeals). lt then conceded the results showed the
defendant consumed alcohol and found that part of the test favored admission.
3) The time needed to develop the evidence: This factor a/so was found to favor admission.
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4) The proponent's need forthe evidence: The Courtthen findsthe State did not have a great need
for this evidence as other evidence showed that officer smelled a strong odor of alcohol on
defendant's breath, defendantwas swaying and told officer he drank a beer;the results of the field
sobriety fesfs shoured sgns of impairment; a videotape at the scene, on which defendant sfafes
he had been drinking beer before the accident; and possibly the resu/fs of the portable breath test
taken at the scene an hour after the accident (which has never been found to be admissible in
court!?) all led the Court to find the State does not have a great need for the blood fesf resulfs.
This factor thus weighs in favor of exclusion. The Court held that blood fesf resu/fs were properly
excluded.

4. EXTRAPOLATION TESTIMONY IS ADMISSIBLE UNDER KELLY, 824
s.w.2D 573 (TEX.CR|M.APP. 1992)

Hartman v. State, 2 S.W.3d 490 (Tex.App.-San Antonio 1999, pet. refd.)

lnteresting to note both these cases involved the testimony of expert George McDougall, Bexar
County Breath Test Technical Supervisor. Mata contains a lengthy dissent by retired Chief Jusfice
Cadena reviewing and challenging the testimony of Mr. McDougall (26 pages!). This dissenf is
worth reading as ff constitutes a kind of treatise (defense oriented) of the problems with retrograde
extrapolation.

5. EXTRAPOLATIONEVIDENCEIMPROPERLYADMITTED

Mata v. State, 46 S.W.3d 902 (Tex.Crim.App. 2001).

Ihis case has senf broad ripples through the state and there has been a great deal of discussion
and disagreement over its meaning and impact on the admissibility of extrapolation evidence. I am
less inclined than others to believe that this opinion has broad and terrible implications. What
follows is a brief review of what I interpret this holding to mean.

The case involves the much touted Sfafe's expert George McDougall who very much impressed
the Court of Appeals in the Hartman case cited above and Court of Appeals opinion of this case.
Ihe lssue b efore the Court of Criminal Appeals is whether the State proved by clear and convincing
evidence that McDougall's retrograde extrapolation was reliable. The Court held that in this case
it was not, and that the testimony should have been excluded. ln arriving at this conclusion, the
Court is careful to point out that it is not saying ertrapolation rs necessary for the State to prove a
defendant guilty in a DWI or to get the results of a breath or blood test before the jury. lt also
explicitly finds that Tetrograde extrapolation" can be reliable in a given case. If a/so sefs what I
believe to be a minimum threshold for the type of factors an expert must be aware of before he can
give such an opinion. Those facts are: the length of time over which the defendant was drinking,
the time of his last drink, and the defendant's weight. Without knowing these factors, I donT believe
it would be proper for an expert for either side fo give an opinion on what the defendant's alcohol
levelwould have been at the time he/she was driving.
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6. IMPROPER ADMISSION OF EXTRAPOLATION EVIDENCE NOT
HARMLESS

Baqheri v. State, 119 S.W.3d 755 (Tex.Crim.App.2003).

Ihis was a DWI case where extrapolation evidence was allowed in over objection. On appeal, the
State conceded that the extrapolation evidence should not have been admitted. The Court of
Appeals found the error to be harmful and reversed. One argument made by the Sfafe on appeal
wasthatthe Texas Legislature effectively mandated that jurors engage in retrograde extrapolation.
They did not agree with that argument pointing out the State did have to show breath results are
relevant. The Court upheld the Court of Appeals reversal as it could not say that the erroneous
admission of retrograde extrapolation testimony did not influence the jury. lt did not address the
issue of whether retrograde extrapolation is needed to prove intoxication under the per se
definition.

7. EVIDENCE OF DRUG INGESTION STILL RELEVANT WITHOUT
EXTRAPOLATION

Manning v. State, 114 S.W.3d922 (Tex.Crim.App.2003).

This was a manslaughter charge where fhe Sfafe alleged that one of the reckless acfs was that the
defendant consumed a controlled subsfance. The only evidence of this was the presence in the
blood sample of .15 mg. of a cocaine metabolite known as benzoylecgonine. The testimony attrial
was this result af besf showed that some time before the accident, cocaine was ingested. The
Court of Appeals felt the evidence was not compelling and should not have been admitted because
the State did not extrapolate back to the time of the accident. The Court of Criminal Appeals
reversed the Court of Appeals and agreed with the State that the lower Court was confusing
sufficiency with admissibility. The evidence was still relevant to show cocaine had been consumed
by the defendant.

8. EXTRAPOLATION EVIDENCE PROPERLY ADMITTED

Sutton v. State,2011 WL 3528259 (Tex.App.-Dallas 2011).

All the facts in the chemist's hypothetical here were tied to characten'sfics of defendant that were
introduced into evidence during trial or known to the chemist: appellant's weight, the timing of the
stop, the timing and results of his breathalyzer fesf, the timing of his last drink, and the type of
alcohol consumed. The breath fesfs were administered approximately an hour and a half after the
offense, and the test indicates fhe fesfs were performed within three minutes of each other. The
record shows no inconsisfencies or errors in the chemist's testimony concerning the retrograde
extrapolation and said testimony was properly admifted.

Kennedyv. State,264 S.W.3d372 (Tex.App.-Houston [1 Dist.], 2008, reh. overruled, pet. ref'd).

The only information known to experts in this case on which to base their extrapolation concerning
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the defendant's BAC at the time of the collision was his height and weight, the type and
approximate number of drinks, the time of the crash and the time of the blood testwhich was about
two hours and 1 5 minutes after the crash. The expert uras a/so told to rely on certain assumpftbns
such as the time period over which he drank, when and what he last ate, the size of the beer
consumed, and the fact that defendant was a "social drinker." The Court held it was not error to
admit the extrapolation evidence.

Fulenwider v. State, 176 S.W.3d 290 (Tex.App.-Houston [1 Dist.] 2004, pet. ref'd).

The retrograde extrapolation expert had sufficient knowledge of defendant's characteristics and
behaviors to render reliable extrapolation of defendant's alcohol concentration at time of alleged
offense of DWl. The expert testified that shte did not know when defendant had her last drink, but
did know the time of offense, time that breath fesfs were conducted, and defendant's gender,
weight, height, and last meal, and expert had basis on which to determine time that defendant had
her last drink, given eyewitness testimony as to defendant's drinking prior to offense.

Peden v. State,2OO4WL2538274 (Tex.App.-Houston [1 Dist.] 2004, pdr ref'd).

Retrograde extrapolation was properly admitted in fhrs case based upon the expert's knowing the
following details. There was a single fesf resu/f an hour and forty-four minutes afterthe stop. She
knew defendant's weight and what he ate over a four hour period and that he did not have any
alcohol after 10:30which wasthirty-five minutes beforethe stop and an hour and nineteen minutes
before the test result of 0.12. Based on this the expert concluded that even if the defendant's
alcohol content had peaked at the time of testing, his alcohol concentration would have been over
0.08 at the time he drove his car.

Bhakta v. State, 124 S.W.3d 738 (Tex.App.-Houston [1 Dist.], 2A03, pdr ref'd).

The Court held that fhe Sfafe's expert was qualified to testify about retrograde extrapolation and
that he knew sufficient facts about the defendant to offer an opinion. ln so holding, the Court
sfressed fh at not every single personal fact about the defendant must be known to an expert giving
retrograde extrapolation testimony in a driving while intoxicated prosecution in order to produce an
extrapolation with the appropriate level of reliability. ln fhis case, the facts known to the Sfate's
expert were the time of his last drink, his weight and height, the time of the breath fesfs, fhe resu/fs
of the breath fesfs, his last meal prior to being stopped, and the time of that meal.

X. OPERATOR NEED NOT UNDERSTAND SCIENCE BEHIND THE INSTRUMENT!

Reynolds v. State, 204 S.W.3d 388 (Tex.Crim.App. 2006).

In response to the question of whether the breath test operator needed to understand the science
behind the instrument, the Court said: The fact of certification is sufficientto meetthe Kellv criteria
with respect to the competence of the breath test operator. That the opponent of the evidence can
demonstrate that the operator has not retained all of the knowledge that was required of him for
certification is a circumstance that goes to the weight, not the admissibility, of the breath test
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resu/fs. As long as fhe operator knows the protocol involved in administering the test and can
testtfy that he followed it on the occasion in question, he need not also demonstrate any personal
familiarity with the underlying science and technology.

Y. FAILURE TO NOTE TEMPERATURE

1. OF REFERENCE SAMPLE = BTEXCLUDED

State v. Garza, 2005 WL 2138082 (Tex.App.-San Antonio 2005, no pet.)(not for pub.).

Trial court hetd that evidence of lntoxilyzer fesf resu/fs was inadmrssrble without testimony that the
Intoxilyzer's reference sample was operating at a "known" temperature) at the time the fesf was
administered. The technical superuisor testified it was reasonable to infer the temperature was in
range as he had checked it before and after the test. The Court held that it was not abuse of
discretion for the trial court to exclude the results. lt distinguished fhis case from Gamez on the
bast's that the reference was checked the day before and the day after in Gamez. and in fhis case
it was the week before and the week after.

2. OF REFERENCE SAMPLE = BTNOT EXCLUDED

Sciffitani v. State, 343 S.W.3d 914 (Tex.App.-Houston [14 Dist.] 2011).

ln administering the defendant's intoxilyzer test, the operator, believing the machine checked the
temperature before administering the testto appellant, did not checkthe temperature of a reference
sample on the intoxilyzer. He did conduct a diagnostic test on the intoxilyzer, which did not identify
or indicate any invalid conditions; then appellant gave two breath samples, taken three minutes
apart. The intoxilyzer did not indicate any malfunction. At first in an earlier hearing, the technical
supervisor said regulations were not followed but later testified that the current regulations no
longer require thatthe reference sample be taken at a known temperature. Court held test properly
admitted.

3. OFSUSPECT& REFERENCE SAMPLE = BTNOTEXCLUDED

Gamez v. State, 2003 WL 145554 (Tex.App.-San Antonio, 2003, no pet) (Not designated for
publication).

The Defense proved through the Sfafe's expert that the "Fox study" was accurate in its findings that
an elevated alcohol concentration can result if the subject is running a high fever (the State's expert
said it would have to be 4 % to 5 degrees elevated). On the basis of that answer, the defendant
tried to get the Court fo suppress the breath test because his temperature was not taken by the
operator prior to his sample being taken. The Court rejects that argument finding there is no such
requirement in the breath testing regulations. lt also found that the operator's failure to check the
reference sample temperature was not a basis for exclusion as the technical superuisor had
checked it the day before and the day after the test, and both times it was at the correct
temperature.
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XVIII. BLOOD TEST

A. MANDATORY BLOOD "REASONABLE BELIEF'' STANDARD

1.  MET
Gattis v. State,2004 WL 2358455 (Tex.App.-Houston [14th Dist.] 2004)(not designated for
publication).

Where several officers are involved, the sum of the information known to the cooperating officers
at the time of arrest is fo be considered in determining if there is a reasonable belief that the
accident occurred as a resu/f of defendant's intoxication.

Badqett v. State, 42 S.W.3d 136 (Tex.Crim.App. 2001).

Officer's "reasonable belief'that the accident occurred as the result of defendant's intoxication must
be based on something more than the mere fbict that the accident involved an intoxicated driver.
Rather there must be specifrc and articulable facts that the intoxication caused the accident. That
belief may be based upon a number of factors including but not limited to: t,rrifness interuiews,
conclusions drawn from experience, obseruations made atthe accident scene, determinations by
reconstruction team. The Court of CriminalAppeals reversed the lower court's holding that specific
evidence that "intoxicated" driver was at fault was not required.

Broadnax v. State, 995 S.W.2d 900 (Tex.App.-Austin 1999, no pet.).

ln this case there was a high speed wreck in which a passenger in the vehicle was seriously
iniured. After detecting alcohol on defendant's breath and considering the circumstances of the
wreck, the officer determined the defendant was intoxicated, put him in custody, and informed him
a mandatory specimen would be taken. Defendant was read the mandatory blood warning and
consented to the sample. The significance of the holding is that without FSIs and evidence other
than the circumstances of the wreck observable at the scene, the Court held that a mandatory
blood specimen could have been taken and that thle defendanf's consent removed the need of the
Sfafe fo prove that statute applied.

Mitchellv. State,821 S.W.2d 420 (Tex.App.-Austin 1991, pet. ref'd).

Court hetd officer had "reasonable belief'based on facts obserued and information received from
others at the scene of the accident.

2. NOT MET

State v. Moselv,2011WL 4506106 (Tex.App.-Austin 2011).

Where officers atthescene of a crash did not perform fietd sobriefyfesfs on the defendant, did not
observe him slur hr.s speech, or have trouble maintaining his balance, or do anything e/se fo
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suggesf that he was physically or mentally impaired, and where both officerstestifled thatthey did
not form an opinion as to whether defendant was intoxicated, and did not read the DIC-24 to him,
there was insufficient basis to arrest defendant and a mandatory blood draw was not proper.

B. ARREST AT THE HOSPITAL

1. RESTRAINT WAS SUFFICIENT

Gattis v. State,2004 WL 2358455 (Tex.App.-Houston [14th Dist.] 2004)(not designated for
publication).

Ihls was an intoxication manslaughter case where the defendant was transported to the hospital
where an officer requested mandatory blood draw. The defendant attacked the legal basis forfhe
draw claiming the defendant was not under arrest at the hospital and as proof pointed out no
charge was filed at the time of the defendant's release ftom the hospital. The court found that
when the officertold the defendant he was under arrest, the defendantwas restrained to a hospital
bed and that although the restraint was done for medical purposeg ff stilt constituted a restriction
of movement sufficient to be perceived as an arrest.

2. LATER RELEASE DID NOT NEGATE

Williams v. State, 2004 WL 434622 (Tex.App.-Dallas 2004, pet. ref'd) (Not designated for
publication).
Gattis v. State,2004 WL 2358455 (Tex.App.-Houston [14th Dist.] 2004) (Not designated for
publication).

The fact that'the officers, after obtaining the blood sample and learning appellant would not be
released immediately from the hospital, decided not to stay with appellant and released him ftom
their custody does not affect the conclusion that appellant was under arrest at the time the officers
requested the sample.

C. STATUTORY REQUIREMENTS FOR DRAWING MANDATORY BLOOD DO NOT
APPLY

1. WHEN DEFENDANT CONSENTS

Doty v. State, 2005 WL 1240697 (Tex.App.-Austin May 26,2005)(mem.op., Not designated for
publicaiton), pet. dism'd, improvidently granted, No. PD-1159-05, 2007 WL 841112
(Tex. Crim.App.2007)( Not designated for publication).
Ramos v. State, 124 S.W.3d 326 (Tex.App.-Fort Worth 2003, pet. ref'd).
Bennett v. State ,723 S.W.2d 359 (Tex.App.-Fort Worth 1987, no pet.).

Defendant's consenf to blood-alcohol test relieved police officers of obligation to comply with
prerequisites for compelling blood sample.
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2. WHEN DEFENDANT IS NOT UNDER ARREST

Skinner v. State. 2006 WL 1420388 (Tex.App.-Tyler 2006, no pet.) (Not designated for
publication).
Blumenstetterv. State, 135 S.W.3d234 (Tex.App.-Texarkana 2004, no pet.).
Ramos v. State, 124 S.W.3d 326 (Tex.App.-Fort Worth 2003, pet. ref'd).
Knisley v. State, 81 S.W.3d 478 (Tex.App.-Dallas 2002, pet. ref'd.).
Nottinqham V. State, 908 S.W.2d 585 (Tex.App.-Austin 1995, no pet.).
Burhalter v. State,642 S.W.2d 231 (Tex.Crim.App. 1982).
Aliff v. State,627 S.W.2d 166 (Tex.Crim.App. 1982).

Where suspecf was not under arrest, officer requesting blood sample be drawn from semi-
co n sc i o u {unconsclous d efe n d a nt j u stif i e d by e xi g e nt c i rc u m sta n ce s.

3. CONSENT NOT INVOLUNTARY OR COERCED

Combest v. State,953 S.W.2d 453 (Tex.App.-Austin 1997). On remand 981 S.W.2d 958
(Tex.App.-Austin 1 998). Same holdino.

Reading DIC-24 when defendantis nof under arrest will not per-se make subseguent consent to
give blood sample involuntary.

Strickland v. State, 2007 W L 2592440 (Tex.App.-Texarka na 2007 ).

Ihls case involved an investigation of an alcohol-related crash that would ultimately be charged
as lntoxication Assault. Ihe issue challenged wasthe validity of the defendanf's consenf to a blood
sample that he purportedly gave to the officer while at the hospital. The officer had told the
defendant at the time he asked for his consent that if he refused his consent, he would obtain the
blood sample as a mandatory blood specimen. The defendant was not under arrest at the time this
statementwasmade. lnupholdingtheconsent,theCourtdistinguishesthiscasefromfhosewhere
an officer has created and communicated a fiction in order to coerce the consent for a search.
Rather it points out that the officer was instead warning the defendant about the reality of the
situation. The defendant was subject to immediate arrest based on the information which was in
the officer's possessrbn at the time that representation was made and was, in fact, arrested
immediately thereafter and without reference to the eventualresulfs of the blood test.

4. READING DIC.}4AS EVIDENCE OF ARREST

Washburn v. State, 235 S.W.3d 346 (Tex.App.-Texarkana 2007).
Bellv. State,881 S.W.2d794 (Tex.App.-Houston [14th Dist.] 1994, pet. ref'd).
Nottinoham v. State, 908 S.W.2d 585 (Tex.App.-Austin 1995, no pet.).

Where potice officer read the DtC-24fo a suspec t priorto asking for a mandatory blood specimen.
The reading of that form constitufes some evidence that the suspecf was under arrest.
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D. PROCEDURE FOR TAKING BLOOD SAMPLE

1. OFFICERS MAY USE FORCE TO TAKE BLOOD

Burns v. State,807 S.W.2d 878 (Tex.App.-Corpus Christi 1991, pet. ref'd).

No due process violation in involuntary manslaughter case where two police officers held down a
defendant for hospital technician to extract a blood specimen.

2. SAMPLE FROM UNCONSCIOUS DEFENDANT

Pesina v. State, 676 S.W.2d 122 (Tex.Crim.App.1984).

Blood test evidence collected at request of police officer in DWI case not suppressrb/e where
suspecf was unconscrbus and there were exigent circumstances.

3. USE OF ALCOHOL SWAB BEFORE BLOOD DRAW

Kennemur v. State. 280 S.W.3d 305 (Tex.App.-Amarillo 2008, reh. overruled, pet.ref'd).
Kaufman v. State, 632 S.W.2d 685 (Tex.App.-Eastland 1982, pet. ref'd).

Use of alcohol solution to cleanse skin before test merely affects the weight of test and not its
admissibility.

4. WHAT CONSTITUTES A "QUALIFIED TECHNICIAN''

(a) "PHLEBOTOMIST" MAY BE A "QUALIFIED TECHN|CIAN"

State v. Bingham, 921 S.W.2d 494 (Tex.App.-Waco '1996 pet. ref'd).

Common sense interpretation of term "qualified technician" as used in statute permitting onty
physician, qualified technician, chemist, registered professional nurse, or licensed vocational nurse
to draw blood specimen for purpose of determining alcohol concentration or presence of controlled
subsfance upon request or order of police officer, must include phlebotomistwhom hospital or other
medical facility has determined to be qualified in technicaljob of venesection or phlebotomy, i.e.,
drawing of blood.

(b) "PHLEBOTOM|ST" QUAL|F|CAT|ON MUST STTLL BE SHOWN

Torres v. State, 109 S.W.3d 602 (Tex.App.-Fort Worth 2003, no pet.).

Because a phlebotom.sf isnof one of the occupationsfsfed in the Statute, the qualifications must
be proven. Though she had no formal training, the witness had been a phlebotomist for the last
24 years. She was certified through NPA. She drew blood every day and had done so thousands
and thousands of times in her career.
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Cavazos v. State, 969 S.W.2d 454 (Tex.App.-Corpus Christi 1998, no pet.).

Circumstantial evidence that blood was drawn by a phlebotomist was held insufficient to support
that he was qualified. In this case no one testified regarding the qualifications of the person
drawing the blood, and no evidence established that the blood was drawn by someone the hospital
had determined to be qualified for that task. ( Note: the gist of this holding was that this was a
problem that could have been cured by an additionalwifness who was aware of this person's
qualifications.)

(c) RESTRICTIONS ON wHO MAY DRAW BLOOD ONLY APPLY lF
SUSPECT IS UNDER ARREST

Blackwell v. State, 2005 WL 548245, (Tex.App.-Austin 2005, no pet.) (Not designated for
publication).

Restrictionsthat saythat only "a physician, qualified technician (otherthan an emergency medical
technician), chemist, registered professional nurse, or licensed vocational nurse maytake a blood
specimen at the request or order of a peace officer" do not apply when fhe suspect is not under
arrest and the draw is not done at the request of a peace officer.

5. EMS PERSONNEL MAY NOT DRAW MANDATORY BLOOD

State v. Laird, 38 S.W.3d7O7 (Tex.App.-Austin 2000, pet. ref'd).

Defendantwastaken to hospitalfor mandatory blood draw butwhen he refused to consenttothe
taking of the sample, which was properly requested under 724.012(b) of the Transportation Code,
the hospital staff refused to take the sample on advice of their risk manager. Officer then took
defendant to a nearby fire station where a paramedic who was an "emergency medical services
technician," drew the blood sample. The blood was suppressed because $24.017(c) of the
Transportation Code excludes "emergency medicalseryices personnel" from the list of people
qualified to draw blood under that statute. The State argued that the Court'could and should
properly inferthatthe legislature intended to exclude emergency medical servicespersonnelfrom
drawing blood only when they are responding to an emergency situation. This and other
arguments were rejected in favor of following unambiguous wording of the statute.

E. HOSPITAL RECORDS

1. ARE NOT PRIVILEGED

State v. Liendo, 980 S.W.2d 809 (Tex.App.-San Antonio 1998, no pet.).
State v. Hardv, 963 S.W.2d 516 (Tex.Crim.App. 1997).
Knapp v. State, 942 S.W.2d 176 (Tex.App.-Beaumont 1997, pet. ref'd).
Clark v. State, 933 S.W.2d 332 (Tex.App.-Corpus Christi 1996, no pet.).
Corpus v.State, 931 S.W.2d 30 (Tex.App.-Austin 1996), pet. dism'd, 962 S.W.2d 590
(Tex.Crim.App. 1998).
State v. Hurd, 865 S.W.2d 605 (Tex.App.-Fort Worth 1993, no pet.).
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Thurman v. State, 861 S.W.2d 96 (Tex.App.-Houston [1st Dist] 1993 no pet.).
Blunt v. State,724 S.W.2d 79 (Tex.Crim.App. 1987).

See also Tex.R.Crim.Evid.509 = no physician/patient privilege

Court held that defendant has no rightto privacy in hospital blood test records and the State could
use said records that were obtained by grand jury subpoena.

2. OBTAINING RECORDS BY SUBPOENA

Tapo v. State, 108 S.W.3d 459 (Tex.App.-Houston [14th Dist.] 2003, pet. ref'd).
Garcia v. State, 95 S.W.3d 522 (Tex.App.-Houston [1"1 Dist.] 2002, no pet.).
Knaop v. State,942 S.W.2d 176 (Tex.App,-Beaumont 1997).

As there is no constitutional or statutory reasonable expectation of privacy in hospital records of
blood test results, a suspect has no standing to complain of defects in the GJ subpoena process.

Dickerson v. State, 965 S.W.2d 30 (Tex.App.-Houston [1st Dist] Feb. 19, 1998),986 S.W.2d 618
(Tex.Crim.App.1999).
Thurman v. State, 861 S.W.2d 96 (Tex.App.-Houston [1st Dist] 1993, no pet.).

Properfo use grand jury subpoena to obtain medicat records.

3. RELEASE OF DEFENDANT'S HOSPITAL RECORDS IN RESPONSE TO
A GJ SUBPOENA DOES NOT VIOLATE HIPAA

Murray v. State, 245 S.W.3d 37 (Tex.App *Austin 2007, pet. ref'd).

Health lnsurance Portability and Accountability Act (HIPAA) and privacy rule promulgated pirsuant
to HIPAA did not overrule or preempt holding in State v. Hardv that a defendant did not have an
expectation of privacy in blood-alcohol test resu/fs obtained solely for medicalpurposes after an
accident. An entity covered by HIPAA regulations is express/y authorized fo drsc/ose health
information that is othenvise protected under HIPAA without a patient's consent in numerous
situations, including for law enforcement purposes pursuant to a grand jury subpoena.

Jacques v. State, 2006 WL 351 1408 (Tex.App.-Texarkana 2006) (Not designated for publication).

A hospital's release of medical recordsto law enforcement is permitted under limited circumsfances
under HIPAA. 45 C.F.R.S 164.512 (2006t. HIPAA specifically authorizes a hospitalto release a
patient's medical records in response to a grand jury subpoena. 45 C.F.R. 5164.512(00(ii)(B).
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4. NO HIPAA VIOLATION IN HOSPITAL PERSONNEL TELLING POLICE
BLOOD-ALCOHOL CONTENT WITHOUT SUBPOENA

Kirsch v. State, 276 S.W.3d 579 (Tex.App.-Houston [ 1 st Dist.] 2008) aff'd 306 S.W.3d 738
(Tex.Crim.App. 2010).

The defendant had been brought into the hospital for treatment after being involved in a motor
vehicle collision. The attending physician ordered a blood draw and analysisfor medicalpurposes
which showed defendant to be intoxicated. Without a request from law enforcement and without
defendant's consent, hospital personnel informed Houston deputies about the results of the blood
-alcohol test. The defendant tried to suppress the evidence as a violation of HIPAA. The Court of
Appeals points out that under HIPAA, a covered health care provider who provides emergency
health care in response to a medicalemergency may dr'sc/ose protected health care information
to a law enforcement official if such disclosure appears necessary to alert law enforcement to the
"commission and nature of a crime." In affirming the denial of the motion fo suppresg the Court
held that the defendant's blood-alcohol content in this case suggesfed he had committed the
offenseof DWl. The Court citesKennemurv.Stalg 2008WL1991730 (Tex.App.-Amarillo2008)
in support of this holding.

f. cHArN oF cusToDY REQUIREMENTS

1. BLOOD TESTED IS SAME AS BLOOD DRAWN

Lvnch v. State, 687 S.W.2d 76 (Tex.App.-Amarillo 1985, pet. ref'd).

Can't rely solely on medical records to prove blood fesf resu/f. Sfafe musf further show: (1) a
proper chain; and (2) that blood tested was same as blood drawn from defendant. In the absence
of such evidence, medical records are inadmissible.

2. NOT NECESSARY THAT PERSON WHO DREW BLOOD TESTIFY

Yeary v. State, 734 S.W.2d766 (Tex.App.-Fort Worth 1987, no pet.).

It is sufficient if officer fesfffies she wifnessed the blood drawn by the nurse and any objections to
failure to call nurse to testify go to weight and not admissibility of evidence.

3. GAPS IN CHAIN GO TO "WEIGHT'' NOT ADMISSIBILITY

Patel v. State, 2009 WL 1425219 (Tex.App.-Fort Worth 2009, no pet.) (Not designated for
publication).
Penley v. State, 2 S.W.3d 534 (Tex.App.-Texarkana 1999, pet. ref'd).
Burns v. State, 807 S.W.2d 878 (Tex.App.-Corpus Christi 1991, pet. ref'd).
Galleqos v. State, 776 S.W.2d 312 (Tex.App.-Houston [1st Dist.] 1989, no pet.).

Where fhe Sfafe shows the beginning and the end of the chain of custody, any gaps in the chain
go to the weight of the evidence and not to its admissibility.
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