¢ FREE DWI training #
Worst Case Scenario: Impaired Driving

Crashes from Crash to Courtroom

Texas District and County Attorneys Association (TDCAA)
in cooperation with the Texas Department of Transportation

here is no worse place to investigate a homicide than in the middle of a busy road in the middle of the night. Yet Texas

has thousands of such crime scenes every year. Investigating and prosecuting these cases is no easy task. Once the scene
is cleared, you can never go back and revisit it, so conducting a full investigation in the moment is key to the criminal case.
This course is a survey of common investigative and legal issues in impaired-driving prosecutions. Great focus is placed on
the responsibilities of the first investigating officer and how his actions form the case’s foundations for crash investigators,
the grand jury, and the prosecutor preparing to try the case. Information on basic scene preservation, evidence preservation,
scene documentation, witness interviews, crash reconstruction, blood evidence collection, and dealing with victims will all
be included. This course is designed for prosecutors new to intoxication manslaughter cases and officers new to impaired-
driving crash investigations—yet it is also a great review and update for officers and prosecutors well-versed in these cases.

Today’s schedule
8:15a.m.  Registration
8:40a.m.  Securing the Crime Scene
9:40a.m.  Break
9:50a.m. Investigating, Documenting, and Presenting the Crime Scene
10:50 a.m.  Break
11:00 a.m.  Suspects as a Crime Scene
Noon Lunch
1:15p.m.  Gathering and Presenting Blood and/or Breath Evidence
2:15p.m.  Break
2:25p.m.  Post Scene Investigations
3:25p.m.  Break
3:35p.m.  Punishment and Victim Issues
4:30 p.m.  Adjourn

In addition to this excellent free training, every attendee will receive two TDCAA publications: DWI Investigation & Prosecution
and Traffic Stops. These books give attendees resources in many areas not covered by this seminar. Please be sure you've
signed in and double-checked your Bar number or TCOLE number. The TCOLE Course number is 2070. If lunch is not provided, all

afternoon times are delayed by 15 minutes.

Save a Life"

Texas Department of Transportation




Worst Case Scenario: Impaired Driving
Crashes from Crash to Courtroom
for police and prosecutors

There is no worse place to investigate a homicide than in the middle of a busy road in the wee
hours of the night. Yet thousands of such crime scenes occur in Texas every year when impaired
drivers crash into others, causing injury or death. Investigating and prosecuting these cases is no
easy task. Once the scene is cleared, you can never go back and revisit it, so conducting a full
investigation in the moment is key to the criminal case. This course is a survey of common
investigative and legal issues in impaired-driving prosecutions. Great focus is placed on the
responsibilities of the first investigating officer and how his actions form the case’s foundations
for crash investigators, the grand jury, and the prosecutor preparing to try the case. Information
on basic scene preservation, evidence preservation, scene documentation, witness interviews,
crash reconstruction, blood evidence collection, and dealing with victims will all be included.
This course is designed for prosecutors new to intoxication manslaughter cases and officers new
to impaired driving crash investigations—yet it is also a great review and update for officers and
prosecutors well-versed in these cases.

This course is designed for both peace officers and prosecutors to attend together. In addition to
the stated objectives, each course provides an opportunity for officers and prosecutors to see an
investigation or case from the other side’s perspective. A common reference and vocabulary

should assist both groups in greater effectiveness in the investigation and trial of DWI offenses.

Securing the Crime Scene (1 hour)

Once the crash is cleared, the evidence is gone. Developing a plan to protect the roads from
secondary crashes while treating the scene like any other homicide is a must. Identifying the four
crime scenes in an impaired driving crash must be planned well before the crash ever happens.
The four scenes include: 1) the road, 2) the vehicles, 3) the suspect, and 4) witnesses. Developing
a team approach before the next crash happens is also essential to officers’ ability deal with the
enormous burden of the impaired driving crash scene. Finally, the prosecutor’s role at the scene
will be discussed.

Learning Objectives
By the end of this session students will be able to:
1. Describe the need for effective crime scene processing in the impaired driving homicide.

2. List the four crime scenes usually present at an impaired driving crash.

3. Explain why teamwork is essential to this monumental task.

4. List both common and local team members to help secure the crime scene.
5. Discuss the role of the prosecutor at the crash scene.




Investigating, Documenting, and Presenting the Crime Scene (1 hour)
Officers must work a secured crime scene thoroughly. The segment begins with an exercise in
identifying items that must be investigated, documented, and photographed at an impaired
driving crime scene. Then a three-step photo process will be discussed and modeled. Finally, all
participants will be taught and shown essential crash reconstruction evidence that must be
obtained at the scene to allow for later crash reconstruction.

Learning Objectives
By the end of this session students will be able to:
1. Create a list of items that must be investigated, documented, and photographed at an impaired
driving crash scene.
2. Use a three-step photo process to document and allow effective presentation at trial of an
impaired driving crime scene.
3. Define and identify skid marks, yaw marks, skid patches, crush, final resting places, and points of
impact.

Suspects as a Crime Scene (1 hour)

Dealing with a suspect as a crime scene begins with “wheeling the driver” (proving who was
operating a vehicle). It continues with observing the suspect’s use of their mental and physical
faculties. It includes legally gathering physical evidence and testimonial evidence from the
suspect. All of this evidence must not only be gathered, but it also must be effectively presented
to a jury by the officer witness and prosecutor to a jury. Finally, the investigating officer must
obtain chemical samples of breath or blood, which will be addressed in the next segment.

Learning Objectives
By the end of this session students will be able to:
1. Define “operation” of a motor vehicle.
2. Describe the evidence necessary to corroborate an admission of operation.
3. Define “custodial interrogation.”
4. Identify common signs of the loss of the normal use of mental and physical faculties in
both personal contact and SFSTs.

Gathering and Presenting Blood and/or Breath Evidence (1 hour)

An essential step in any impaired driving investigation, especially the impaired driving crash, is
legally obtaining a breath or blood sample from the suspect. A four-step process (going from
consent, to implied consent, to mandatory blood draws, to blood search warrants) will be
explained and modeled with hypotheticals. This discussion can no longer be made without a
discussion of McNeely v. Missouri and all the state cases following it. One area of weakness for
officers and prosecutors alike is effectively presenting a suspect’s refusal to provide a breath or
blood sample as evidence. This will be explored from the perspective of both gathering and
presenting evidence. Finally, a couple of common defense attacks on officers and science in
breath and blood evidence will be explored.

Learning Objectives
By the end of this session students will be able to:




Describe the four-stage continuum of gathering chemical evidence.

Identify 5 key components of the implied consent and mandatory blood draw statutes.
Apply the holding of McNeely v. Missouri to their own investigations.

Create a plan to effectively gather and present evidence of a suspect’s refusals.

N~

Post Scene Investigations (1 hour)

Like any homicide, the impaired driving homicide investigation is not over when the suspect is
arrested. This segment will focus on the officer’s, investigator’s, and prosecutor’s roles in the
post-arrest investigation. During this hour all of the potential criminal charges that can result
from an impaired driving crash will be surveyed. Topics that will be covered include: next-day
photos, vehicle autopsies, grand jury investigations and subpoenas, source investigations, and
demonstrative exhibit creation and presentation.

Learning Objectives

By the end of this session students will be able to:
1. List five potential charges that can stem from an impaired driving crash.
2. Identify key pieces of evidence that can be obtained from a Grand Jury investigation.
3. Create demonstrative exhibits that help place a jury at the crash scene.

Punishment and Victim Issues (1 hour)

While officers and prosecutors must focus on evidence, law, and science, victims and what they
go through cannot be forgotten. Proving prior convictions and criminal conduct at trial is the
beginning of gathering punishment evidence, but so is obtaining both aggravating and mitigating
evidence. The consequences to victims must also be gathered and presented. Officers and
prosecutors owe victims many of the same (and a few unique) obligations; these legal and non-
legal obligations will be discussed. There will also be a discussion of the Victim Impact
Statement for both prosecutors and police.

Learning Objectives
By the end of this session students will be able to:
1. Define the terms “mitigating” and “aggravating” as they relate to punishment evidence.
2. Describe the differences between prior conviction evidence and prior misconduct
evidence.
3. Identify their own obligations to crime victims under the Texas Constitution and Code of
Criminal Procedure.
4. Describe the Victim Impact Statement.




Worst Case Scenario: Impaired Driving Crashes from Crash to Courtroom
for police and prosecutors

Texas District and County Attorneys Association (TDCAA) in cooperation with the Texas
Department of Transportation

*  Please sign in. Officers double check your TCOLE PID, Prosecutors please check your bar
number.

* Please pick up DWI Investigation and Prosecution, Traffic Stops, and a paper hand out.

CLE number for attorneys is

« 174074129 6 hours, no ethics

* Officers will get 6 hours Course 2070

Securing the Crime Scene (1 Hour)
I) Create a Response Ahead of Time
a) Where is the worst place for a homicide scene?
b) When is the worst time?
¢) What is happening with our most valuable evidence?
d) In what other case do we ask our eye witnesses to “move along”?
e) In what other homicide is the investigation finished when the bodies are removed?
1) Resist Urge and Pressure to Clear Roadway
IIT) Secure Your Crime Scene
IV) Team Approach
a) Get help.
i) Every Officer You Can Get
ii) Every Agency that will Respond
b) Create a plan with:
i) Fire Department
ii) EMS
iii) Hospital

iv) Towing Companies



V) Prosecutors at Crash Scenes

I) Every Impaired Crash has at least Four “Scenes”

a)
b)
¢)
d)

Road (Crime Scene)

Cars (Crime Scene and Post Crash)

Suspect (Suspect as Crime Scene and Gathering Blood)

Witnesses

i)

What to do:

(1) Photo License Plates

(2) Gather DLs

(3) Interview on in car video

(4) Always nail down potential hostile witnesses
(5) Get Help!

When Interviewing Witnesses

(1) Where they were coming from?

(2) Who they were with?

(3) Did they see or hear something first?

(4) Have them show you where they were when they saw it.
(5) Take a photo from their vantage point.

(6) The patient witness will often be the better witness.

e) 911 Calls

(a) Make sure the calls are preserved
(b) Review details if you can

(c) Follow up with callers for interviews



Investigating, Documenting and Presenting the Crime Scene (1 hour)
I) 3 Keys to Scene Work

a) Photograph

i) still

ii) Video

iii) Day after daylight
b) Mark
¢) Document

i) Then document you documenting



II) Roadway Surface

a) Skid

b) Post impact, what made the tires move sideways

¢) Fluid dump, where engine was ruptured

d) Gouge marks, where frame of car hit

e) All of these are Necessary to Determine Point of Impact

11T) Skids

a) Straight

b) Parallel

¢) Should end where tire rested

d) Reference Point

IV) Yaw Marks

a) Curved

b) Striations

V) Photo & Video Traffic Signals

VI) Important Clues Driver Was Going Wrong Way

VII)  Final Resting Position

a) All 4 directions



b) Make sure to get a reference in shot so we can map later

¢) Wide enough to get debris, why is officers bumper back here?

VIII) Don’t let cars get moved first

IX) Details of Damage

a) Shattered Windshield

b) Damaged Headlight

¢) Victim’s Hair

d) More hair, some brain

X) Tire examination: Skid Patch

a) Tire damaged due to sliding on brand new concrete

XI) Interior of Vehicle

a) Airbags

b) Seat settings

¢) Mirror and wheel settings

d) Blood or damage to internal components

e) Final Resting Point of Bodies

XII)  Indicators of Seatbelt Usage

XII) Document the Documenting



XIV)  Other things of note.
a) Fabric Fusion Mark
b) Check Shoes and Brake Pedals
XV) A crime about motion should be captured in motion.
a) Walk the scene with a video camera.
b) Use the camera on your vehicle.
¢) Use your body camera
XVI) Finally, Secure the Vehicles

XVII) Victims of Homicides and Potential Homicides Need an Autopsy.

Suspects as a Crime Scene (1 hour)

I) Lines of Defense in These Cases
a) Not driving.
b) Driving but not intoxicated at the time.
¢) Driving, Intoxicated at the time, but intoxication did not cause the crash.
1) Proving Operation: Wheeling the Driver
a) If you did not observe driving this (not intoxication) is the defense.
b) How?
i) Witnesses
ii) Circumstantial Physical Evidence
iii) DNA

iv) Surveillance Video



v) Admissions (must be corroborated)
¢) Proving Operation: Witnesses
d) Proving Operation: Physical Evidence & DNA
e) Proving Operation: Surveillance Video
f) Proving Operation: Admissions
i) Interview early and be nice
ii) Are you ok? What happened?
iii) Let them explain.
iv) The story on the side of the road is never as good as the story at trial.
IIT) Gathering Testimonial Evidence — Post Arrest
a) Turn Camera Around and leave it on!
b) They have the right to remain silent but not the ability.
¢) Let them call someone while you hold their cell phone from the back of the patrol car and record
it. Get the phone password too.
d) How they are acting will be a big factor in their punishment.
IV) Gathering Physical Evidence from Suspect
a) Photo Injuries
i) Seatbelt bruises
ii) Head trauma
iii) Wrists, ankles
b) Car Keys!
¢) Cell Phones
i) Seize it as a Search Incident to arrest
ii) Turn it off
iii) Get warrant

iv) How do you get the password?



V) Gathering Evidence of Mental Impairment

a)
b)
c)
d)
e)
f)

Reaction to Crash

Reaction and Response to Questions
Divided Attention During Questioning
SFSTs

The More You Ask the More You Learn

Mental impairment evidence is huge for drugged driving cases.

VI) Gathering Evidence of Physical Impairment

D)

a)

b)

d)

HGN

i) Doit

ii) Every time

SFSTS

i) If Refused Demonstrate them all
ii) Get them moving on camera
Non-standardized tests

Signing Documents

i) If you can’t drive a pen, you can’t drive a car.

Gathering and Presenting Blood and/or Breath Evidence (1 Hour)

Blood Test Considerations

a)
b)
c)
d)

e)

Legal basis for the search

Search executed reasonably and/or in compliance with the Transportation Code
Chain of custody and storage conditions before getting to the lab

Chain of custody and storage conditions once at the lab

How does the lab test the blood



1) Legal Avenues to Get Blood

a)

b)

c)

Consent

i) 4" Amendment Consent
ii) Implied consent
Exigent Circumstances

Search Warrant

III) 4" Amendment Consent

a)
b)

c)

d)

Before being placed under arrest for a DWI offense

This refusal cannot be used against them in court

State must prove consent was voluntary by clear and convincing evidence
i) Record oral consent

ii) Written consent

What if they are too intoxicated to consent?

IV) TC 724.011 Implied Consent Breath or Blood

V)

a)
b)
c)
d)

e)
f)

Arrested for DWI

Requested to Submit with DIC 24

This refusal can be admissible against them

State must prove consent was voluntary by clear and convincing evidence
i) Record oral consent

ii) Written consent

What if they are too intoxicated to consent?

What if they are unconscious?

TC 724.012 Mandatory Blood Draws after arrest for DWI

a)
b)

These are situations where it is mandatory for you to get blood.
Situations you must get a warrant if they refuse:

i) Individual Died



ii) Will Die
iii) SBI (not driver)
iv) Bodily Injury and transported to hospital or other medical facility for medical treatment (not
driver)
v) DWI W/ Child Passenger
vi) Officer has reliable evidence from credible source
(1) One prior Intox MS (a felony DWI), Intox Asslt, DWI w/ Child
(2) Two prior DWI or BWI (anywhere, ever)
VI) Exigent Circumstances
a) Missouri v. McNeely
i) The natural dissipation of alcohol does not create per se exigent circumstances in all DWI
cases.
ii) This case focused only on alcohol
b) Birchfield v. North Dakota
i) Breath Tests are searches incident to arrest on a DWI
ii) Blood Tests are not.
¢) Mitchell v. Wisconsin
i) General Rule

(1) When police have PC to believe a person has committed DWI and the driver’s
unconsciousness or stupor requires him to be taken to the hospital or similar
facility before police have a reasonable opportunity to administer a standard
evidentiary breath test, they may almost always order a warrantless blood test to
measure the driver’s BAC without offending the 4™ Amendment.

ii) The exception



VII)

b)

¢)
d)

VIIN)

a)

(1) We do not rule out the possibility that in an unusual case a defendant would be
able to show that his blood would not have been drawn if police had not been
seeking BAC information, and that police could not have reasonably judged that a
warrant application would interfere with other pressing needs or duties.

iii) Plurality Opinion

Get a Warrant of Die Trying

Show what you did, not why you didn’t.

Be prepared to say how long it takes to get warrants when you did.

Document, document, document

Elimination of alcohol plus.

i) Drug usage?

ii) Medical Treatment?

iii) Surgery?

TC 724.017. Blood Specimen

Grants immunity from civil and administrative liability for:

i) the person who takes blood at the request/order of an officer under Ch. 724 or pursuant to a
search warrant

ii) That person’s employer

iii) The facility at which that person draws blood

IX) Blood Search Warrants

a)
b)

Magistrate must be an attorney
Probable Cause of DWI

i) Operate

ii) Motor Vehicle

iii) Public Place



iv) While Intoxicated
¢) Describe your suspect (it is the person to be searched)
d) Lots of Available Forms
e) All intoxication observations
f) Reasons for stop
g) How we know suspect was driving
h) Time and date suspect was driving
i) Whether suspect refused or not
j) Agency that has custody of suspect
X) Art. 18.08 Power of officer executing warrant
a) Get with your hospital(s) ahead of time
b) In the execution of a search warrant, the officer may call to his aid any number of citizens in this
county, who shall be bound to aid in the execution of the same.
¢) Just because you can, doesn’t mean you should
XI) Before the blood is drawn
XII)  Video the blood draw
XIII)  Hospital Blood
a) Don’trely solely on it
b) You should get the actual vials for crime lab testing
c) Ways to get it:
i) Grand Jury Subpoena — allows you to take, but need a search warrant to test
ii) Search Warrant — you can take and then test
d) Small window to get — most hospitals only hold for 3 days
e) Info to get that night at the ER:
i)  Who drew the blood

ii) What time it was drawn



iii) Who gets the subpoena / warrant
XIV) REFUSALS ARE EVIDENCE
a) Always read DIC 24.
i) The refusal will NOT be admissible if you don’t
ii) But don’t read it right away
iii) Develop your evidence first
b) Carefully note all comments surrounding refusal.

¢) Prosecutors this is evidence, and great punishment evidence.

Post Scene Investigations (1 Hour)

I) Crash Reconstruction for Officers
a) Crash Reconstructionist’s opinions are only as good as the data.
b) By data I mean on scene photos and measurements.
¢) Get a crash reconstructionist to scene if you can, if you can’t you will need to take scene to them.
II) Crash Reconstruction for Prosecutors
a) Get one, every time.
b) Main Role is Saying What Did NOT Happen
¢) Have them help prepare your demonstrative evidence for jury.
d) Have them ID which photos you should offer
e) Have them help with an animation
f) Make sure they see defense experts testify.
IIT) Day After Photos: The Scene & Roads
IV) Day After Photos: The Vehicles
V) Day After: Measurements / Scans

a) Document you all documenting



VI) Surveillance Videos
VII)  Bar Videos
VIII) The “Vehicle Autopsy”: Cut off the Trial Defense
IX) Recalls
X) The Charging Decision
a) Driving While Intoxicated
i) Penal Code Section 49.04— Class B/A
(1) Elements
(a) Commits if person operates a motor vehicle
(b) While intoxicated
(c) In a public place
b) Driving While Intoxicated 3™
i) Penal Code Section 49.09- 3" Degree
(1) Elements
(a) Commits if person operates a motor vehicle
(b) While intoxicated
(c) In a public place
(d) 2 or more priors ...
¢) Criminally Negligent Homicide
i) Penal Code Section 19.05 — SJF
(1) Elements
(a) Commits if person causes the death of an individual by criminal negligence
d) Manslaughter
i) Penal Code Section 19.04 — 2™ Degree
(1) Elements

(a) Commits if person recklessly causes the death of an individual



e) Intoxication Assault
i) Penal Code Section 49.07 — 3" Degree
(1) Elements
(a) Commits if person operates a motor vehicle
(b) While intoxicated
(c) In a public place
(d) By reason of the intoxication causes SBI
f) Intoxication Manslaughter
i) Penal Code Section 49.08 — 2" Degree
(1) Elements
(a) Commits if person operates a motor vehicle
(b) While intoxicated
(c) In a public place
(d) By reason of the intoxication causes DEATH
(e) By accident or mistake
g) Aggravated Assault
i) Penal Code Section 22.02 — 2™ Degree
(1) Elements
(a) Commits if person Intentionally, Knowingly or RECKLESSLY
(b) Causes SBI to another or
(c) Uses a deadly weapon during the commission
h) Felony Murder Statute
i) Penal Code Section 19.02 (b)(3) - 1** Degree
(1) Elements
(a) Commits or attempts to commit felony

(b) Other than manslaughter



(c) In furtherance of the commission/attempt
(d) Commits/attempts to commit an act clearly dangerous to human life
(e) Resulting in death of an individual
i) §550.021. Accident Involving Personal Injury or Death (HB 3668)
i) We call it “Failure to Stop and Render Aid”
ii) 2013 change to law — operator of a vehicle involved in an accident that results or is
reasonably likely to result in injury to or death of a person shall:

(1) Immediately determine whether a person is involved in the accident, and if a person is

involved in the accident, whether that person requires aid
iii) Curry v. State —2019 WL 5587330
(1) Adriver does not have to stop and render aid if:
(a) He does not know that he was involved in an accident;
(b) He knows that he was involved in an accident and knows that it did not result in
injury to or the death of a person; OR
(c) He knows that he was involved in an accident, but it was not reasonably likely that
the accident would result in injury to or the death of another person.

(2) “Not just any accident will trigger the failure-to-stop-and-render-aid duties. The accident
must have resulted in injury to or the death of another person, or it must be the type of
accident that was reasonably likely to have injured or killed another person.”

(3) “The question is not whether the defendant knew that he was involved in some kind of
accident.”

(4) “It is whether he made a reasonable mistake in thinking that no one involved in the
accident was injured or killed or in thinking that the accident was not reasonably likely to
have injured or killed another person.”

XI) Grand Jury Investigation



a)

b)

d)

e)

g)
h)

i)

y)

Grand Jury Subpoenas are used to obtain documentary evidence
i) Do not require probable cause
ii) Less obtrusive than search warrant
Chance to depose defense witnesses
i) Passengers, recent phone calls, family
ii) Nail down all witnesses without sworn statements.
iii) That includes potential defense witnesses.
Backtrack Defendant
i) Phone (locations and witnesses)
ii) Credit Card and Bank Records (purchases and locations)
iii) Restaurant and Bar Records and Video
(1) Get TABC to help
All vehicle Maintenance & Repair Records
Registration/Owner records
ON Star/ GPS
Smart Watches
Gas Receipts
Parking Receipts
Medical Records
(1) Defendant and Victims
ii) Subpoena “all medical records.”
iii) Separate subpoena for the hospital lab.
iv) Look in nurses / doctors notes for admissions of drinking and/or driving.
v) There is no physician/patient privilege in a criminal investigation.
vi) There are exceptions for EMS records and substance abuse counseling.

Insurance Agency Records



)

Defendant and Victims

i) Many accidents are not reported to police.

ii) The suspect’s insurer may have records of claims paid from prior accidents.

iii) If you locate any unreported accidents, follow up with the other involved drivers.
Where do we learn....??

i) Credit card numbers

ii) Phone numbers

iii) Mechanics and repair sites

iv) Insurance Companies

v) From Inventory Search & Search Incident to Arrest

Punishment and Victim Issues (1 Hour)

I) Building a Punishment Case

1))

a)
b)
¢)
d)

Show the jury who your Defendant is.
Show what has already been done to “help” this defendant.
Get the punishment your defendant really deserves

Be a voice for the victim and the community.

What Can We Use in Punishment

a)

EVERYTHING!!! (CCP 37.07 Sec. 3)
i) All prior convictions/deferreds
ii) All prior juvenile adjudications
iii) Any other prior bad acts
(1) Regardless of whether they were ever reported or resulted in a court case
iv) Any bad acts or new criminal cases that have occurred SINCE your offense

(1) Including anything that happens right up through the trial



b)

d)

Go Behind Judgments!!
i) Paper Judgments are never as powerful as live witnesses
(1) Prior cops
(2) Prior Victims
(3) Prior witnesses
ii) Often, there is bad conduct beyond the crime committed
(1) Cussed out police, etc...
Remember the Refusal as Punishment Evidence
i) Character v. Reputation
Prior Probations
i) Talk to Probation Officer
ii) What classes/programs did Defendant take?
iii) Interlock/SCRAMY/Soberlink
(1) Get the reports
iv) Any Substance Abuse Issues?
(1) If no, that’s good for you
(2) If yes, that’s good for you
v) Victim Impact Panel?
(1) Talk to the speark. What was their story?
vi) Any good statements to PO?
(1) “learned my lesson”
(2) “Glad this happened”
(3) “I don’t need treatment”
vii) Attitude on Probation?
(1) If bad, that’s good for you

(2) If good, that’s good for you



e)

f)

g)

The Parade

i) Calling witness after witness who has had their life negatively impacted by the
Defendant is overwhelming.

ii) Even if the individual witnesses’ stories are not that powerful, the cumulative effect
of “the parade” can be devastating.

Jail Calls

Social Media

i) Find it ASAP, it will get taken down

ii) Defendants often post punishment evidence on their Facebook, Twitter, Instagram... pages

iii) Anything they post can and will be used against them

IIT) Remember ALL Your Victims

a)

b)

Ask your officers, EMS, and firefighters how bad it was
i) Did it bother them?
ii) Did it make them think of their families?
iii) Has the case stuck with them since it happened?
(1) Why?

Show the jury ALL of the lives your Defendant has impacted

IV) Crime Victims’ Rights

a)

b)

Texas Constitution, Article 1, Section 30(2)(c) gives the state, through its prosecuting attorney,

the right to enforce the rights of crime victims.

TCCP. Art. 56.04 Prosecutor shall designate a VAC

i) Duty of VAC: ensure victims are afforded rights and work closely with law enforcement,
prosecutors, Board of Pardons and Paroles and judiciary

TCCP Art. 56.02(a)(1)



d)

g)

(1) the right to receive from law enforcement agencies adequate protection from harm and
threats of harm arising from cooperation with prosecution efforts;
TCCP Art. 56.02(a)(1)
(1) the right to receive from law enforcement agencies adequate protection from harm and
threats of harm arising from cooperation with prosecution efforts;
TCCP. Art. 56.02 (a)(3)(A)
i) The right to be informed of:
ii) Relevant court proceedings, including appellate proceedings
iii) Informed if proceedings have been changed or canceled, prior to event
TCCP. Art. 56.02(1)(3)(B)
i) To be informed by an appellate court of the decisions of the court, after the decisions are
entered but before the decisions are made public
TCCP. Art. 56.02(a)(6)
i) The right to receive information regarding compensation to victims of crime by the Crime
Victims Compensation Act
ii) Information about payment for a medical examination for a victim of sexual assault

iii) Referrals to social service agencies for additional assistance

V) Victim Impact Statement TCCP. Art. 56.02(a)(5)

a)
b)
¢)
d)
e)
f)

Provide information to probation conducting presentencing investigation
Impact of offense by:

Testimony

Written statement or

Any other manner prior to sentencing

TCCP. Art. 56.02(a)(14)

i) To be informed of the uses and purpose of a victim impact statement (VIS)



ii) To have the VIS considered by prosecutor and judge prior to sentencing and before plea
agreement is accepted; and by the Board of Pardons and Paroles before the inmate is released
on parole

VI) Other Prosecutor Duties
a) TCCP. Art. 56.02(a)(8)
i) Separate and secure waiting area
b) TCCP. Art. 56.02(a)(9)
i) The right to prompt return of property
c) TCCP. Art. 56.02(a)(10)
i) Prosecutor’s office provide employer intervention on behalf of the victim
VII)  Victim Issues for Police
a) Impaired Driving Crashes are as traumatic as other violent offenses.
b) Fear of not knowing.
¢) Be aware of your pay grade.
d) Refer charging issues to prosecutors.
e) Restitution.
VIII) Victim Issues for Prosecutors
a) Worst Multi-victim cases
i) Consider a post GJ meeting with “all” victims
ii) E-mail groups and notice
b) Concurrent Civil Cases

i) Always Brady

ii) Should never matter

iii) You represent state

¢) Right to be notified and considered v. right to control.

IX) No victim will ever deserve more of your effort or attention



Please drop evaluations off at registration table.
Be careful on the roads

Thanks for all you do.

XV)  HIPAA - Exceptions for Law Enforcement Access To Medical Records
a) Emergency Health Care Worker Response — 45 CFR 164.512(6))
b) Locate & Identify D & CW —45 CFR 164.512(f)(2))
¢) Court Order or Subpoena —45 CFR (164.512(f)(1)(ii)(A))

d) Grand Jury Subpoena — 45 CFR (164.512(f)(1)(ii)(B))



Basic Crash Reconstruction Definitions
Sources: Northwestern University Traffic Institute,
National District Attorney’s Association,
Harris County Sheriff’s Department

Acceleration Scuff / Mark

A mark made to the surface when sufficient power is supplied to the driving wheels to
make at least one of them spin on the road surface. These marks are difficult to
distinguish from skids, but generally start out darker in color and get lighter as speed
increases.

ACTAR

Accrediting Commission for Traffic Accident Reconstructionists. Testing in proficiency
is normally required by this agency. It is an expert-certifying agency, although it is not
officially recognized by any courts as a requirement to testifying. This is the most
respected group. Not many peace officers are certified by this agency. The HCSO has
three people who are ACTAR certified and there are fewer than ten officers in the state
who are so certified.

CDR

Crash Data Recorder. A computer chip that is in all vehicles that determines if the airbag
should deploy or not deploy during a collision. Many agencies are able to download this
data and interpret it. HCSO can download and interpret the data. HPD recently acquired
the equipment and can download it. Only a few HPD officers are trained to interpret the

data. Also known as a “black box.”

Centrifugal Force
The force of a body in motion that tends to keep it continuing in the same direction rather
than following a curved path.

Coefficient of Friction
See “Drag Factor.”

Conservation of Energy / Momentum Analysis

Complex reconstruction. Many variables must be known or calculated. Will give speeds
immediately before the impact and immediately after separation from impact. Can be
used in conjunction with Crush in many cases. Better used when the impact is not a true
head on or true rear end collision. A sensitivity study should be done to check the
speeds.

Crash Investigator

A person who has been trained to investigate crashes. These people can measure scenes,
photograph the scene, document evidence, etc. They should not be interpreting data.
This is a higher level of proficiency than a regular officer, but lower than a
reconstructionist. Mistakenly called an “accident investigator.”



Crash Reconstructionist

A person who has the same training as a crash investigator, but is additionally trained to
interpret evidence collected. A reconstructionist can use the theories mentioned here to
determine speeds.

Crush Analysis

Complex reconstruction. Derives from the results of staged car crashes. Needs the depth
of damage to the vehicle. Using the crush measurements and a scientific formula will tell
a prosecutor how much speed is needed to create that much crush damage. Better for true
head on impacts or true rear end impacts.

Drag Factor
Road friction or coefficient of friction. Basically how “how slippery is the surface.”

Drag Sled

An instrument used to measure the drag factor of a surface. Basically, it is a piece of tire
attached to a weight and pulled by a pull force scale. General ranges are: dry asphalt or
cement .60 to .80, wet asphalt or cement .45 to .70, and ice .10 to .25. These averages
should not be relied upon as the agency should do test drags if using a sled (HPD).

EDR
Event Data Recorder. See CDR.

FRP
Final Resting Point. This is where a vehicle’s motion has stopped and it has no kinetic
energy.

Gouge Mark
A pavement scar deep enough to be easily felt with the fingers.

Kinetic Energy

An object’s (vehicle) motion energy. In a crash, a vehicle’s kinetic will be reduced by
many factors: energy lost to road surface, energy lost due to side-slipping, vehicle
damage, energy transferred to other objects, braking, etc.

Perception Reaction Time
The time that elapses between the point where the driver sees the danger and is able to
react to it.

POI
Point of impact. May not be the same as point of maximum engagement.

Scuffmark
A tire friction mark that is made by a tire that is both rotating and slipping on a surface.



Sensitivity Study / Analysis
Altering the angles in a momentum analysis to verify the accuracy of the officer’s
interpretations. Should be done in all cases where a momentum analysis is performed.

Skidmark
A friction mark on a pavement made by a tire that is sliding without rotation. Generally
is lighter in color at the beginning and darker towards the end as friction increases.

Speed From Skid Marks

Basic reconstruction. Needs measurements, drag factor, and braking efficiency. This
will provide only a bare minimum speed after braking begins which will be an
underestimate of speed.

Stiffness Coefficients
Used for crush analysis. Mathematical numbers used to describe how a vehicle’s impact
speed is related to the resulting damage.

Striations
Narrow, light, parallel stripes or streaks generally made by friction or abrasions on a
surface.

TAARS

Texas Association of Accident Reconstruction Specialists. An agency that many officers
belong to in this field. Does not require any testing to enter the agency and is not an
expert certifying agency. Many HPD officers are members.

Time-Distance Analysis
Used to evaluate driver behavior such as perception reaction time.

Vault Formulas

Moderate reconstruction (angle measurements important as is center mass). Involve
deriving speed from math formulas. Used to determine speeds of airborne vehicles.
Must know takeoff angle, vertical and horizontal distances from center mass.

Vericom
A computerized method of deter mining drag factor. An officer should perform several
test runs with a Vericom and use the average. This instrument is used by the HCSO.

Yaw Marks

Moderate reconstruction (yaw marks may be difficult to recognize). Yaw occurs when
gravity overcomes the tire’s friction to the road (sideways movement of a vehicle). Drag
factor must be known. The result is the speed during the yaw and will be lower than the
actual speed.



Checklist of Photographs Needed at the Scene

e C(Collision Scene

@)

All vehicles before being moved.
= At all points of compass
= Full and long range from each angle.
Any visible debris.
Any fluids or glass at place of initial contact.
Interiors of all vehicles
= Blood
= Damage
= Open Containers
= Locations of Personal items
=  Control Panels
Tires of all vehicles
= Damage to tires
= Scuff or abrasion to tires
= Skids connected to tires
Bodies
Persons
= Visible Injuries
= Seatbelt Marks
= Hand stamps

e Roadway

O
O

O O O

O

All skid and other tire marks
All traffic signs and traffic signals
= All cycles of Traffic lights
= Speed limit signs
e Both Directions
e Close up
e Back of sign
e Sign in context of collision site
= Signs form all directions
Reference or wide angle shots of type of road
Long view shots in all directions
Any objects that impair line of vision in any direction
All measurement markings

e After vehicles are moved

O
O
O
O
O

Close up of all damage to vehicle

Overhead view of damage to vehicles

Interior daylight

Content of glove box, console

Establish working order of as many signals and lights as possible.

e Acrial Photos of Scene
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FIRST RESPONDERS TO MAJOR COLLISION SITES

Think about route of entry into scene.

DO NOT DRIVE OVER EVIDENCE, tire marks included.

Select position for unit that gives good visibility to public and protects the scene.
Turn headlights out, or at least to low-beam, if facing oncoming traffic.

If you are first on-scene officer, check for injured parties.

Initiate traffic control such as cone or flare lines.

PROTECT all evidence points and the vehicles.

Cover license plates with cloth or remove from vehicles.

Check for witnesses. Secure their Driver’s licenses or ID cards. (They won’t
leave without them).

Separate the witnesses to avoid contamination of stories.

Calls for other services needed at scene, however, do not call for Medical
Examiner until evidence at scene is documented.

Contact C.R.A.S.H. unit for full investigation of chargeable collisions.

CHECKLIST FOR RECONSTRUCTION WHILE ON-SCENE

Insure you do not drive over evidence.

Walk through scene before speaking with anyone so the evidence can tell you
what happened.

While walking the scene, check for evidence that may have been overlooked
before your arrival.

Look specifically for yaw marks prior to collision site.

If found, make certain the yaw marks are documented completely.

Determine if alcohol or other substance is involved.

Determine causation from information at hand.

If applicable, get blood draw.

Insure injured treated. (Speak to them if possible).

Get witness information and start initial statement process.

Make sure evidence is safe.

Before the suspect is taken from the scene to a hospital, try to check for evidence
of seatbelt injury.

If there is a question about “wheeling” the driver, make certain the evidence is
maintained (fingerprints, DNA from airbag, etc.).

Take photographs before marking of scene if possible.

Make certain that damage areas and all tire marks are photographed completely
(Close enough to determine striations and markings).

Photograph all tires and any skid patch or yaw mark evidence on those tires.
Note tire pressure on tires.

Mark, or paint, the scene to preserve.

Photograph and check inside of all vehicles.

Remove vehicles and bodies as soon as possible, but only when it will not
compromise other evidence.



Place holds on vehicles until time to release is determined.

Gather data for a forensic map of the scene and make certain the “approach
distance” for vehicles is included in the map.

Determine drag factor of roadway.

Walk the scene again, before opening the roadway to traffic.

FURTHER SITE INVESTIGATION

Return to the scene at first available time in daylight to view for missed items of
evidence.

If collision was in the rain, photograph tire marks in daylight that are now dry. (If
you find they were not all mapped the night before, measure and record to add to
map manually).

Document tire marks again in daylight.

Check for other roadway evidence.

Photograph approach for all vehicles.

VEHICLE IMPOUND INVESTIGATION

With vehicle statistics in hand, go to the impound.

Photograph vehicles again in daylight to document damage.

Attempt to locate evidence that lines up collision point with other vehicles.
(license plate imprints, wheel imprints, headlight bezel markings, etc.)
Photograph above items.

Use crush jig or total station to document the crush profiles of vehicles. (If jig is
used, photograph the jig in place to use for demonstrative evidence).
Photograph the interior of the vehicles again in daylight to show airbag
deployment and facial marks on them.

Photograph marks in windshields and windows from head strikes.

Examine and photograph seat belt D-rings, stretch marks in seatbelts, deployed
pre-tensioners, etc. Then collect and log into evidence.

Make certain the vehicles are preserved well enough to protect airbag DNA, if
needed.

Vehicle weights if not accomplished at original site.

RECONSTRUCTION IN OFFICE

Develop or print photographs of evidence to use during examination and
reconstruction.

Complete forensic map of scene.

Make certain to save the point list and raw data to validate the forensic map.



o Contact Medical Examiners office about autopsy, either attend or get information
and photographs.

Obtain recalls for each involved vehicle.

Obtain crush co-efficients for vehicles.

Write any warrants or court orders needed for search of vehicle to gain Airbag
deployment information, DNA testing of airbags, etc.

Serve warrants as soon as practical to get evidence secured.

Obtain mechanical examination of suspect vehicle by qualified mechanic.
Complete preliminary calculations using Momentum and Energy solutions.
Compare calculations from each discipline for validity.

Compare calculations to Airbag Control Module data.

Contact Prosecutor to discuss case facts.

Finalize calculations, ranging values for cross check.

Compile case book.

O O O

O O O O 0 O O O

At this point, until such time as a trial date is set there will be no more work unless
directed by Prosecutor. Keep vehicles safe in impound until told to release them by the
Prosecutor’s office.



Exercise Worksheet

* Team up and make a list of all the photos you
would need to take here

* Pick a spokesperson and be ready to report



Exercise Worksheet
* Group back up
* Make a list of punishment evidence officers gather

* Make a list of punishment evidence prosecutors
gather.

* Pick a spokesperson to report back.



The Texas
-) Prosecutor

“It shall be the primary duty of all prosecuting attorneys... n




