¢ FREE DWI training &

Rolling Stoned:

Investigating and Prosecuting the Drugged Driver

Texas District and County Attorneys Association (TDCAA) Statewide DWI Training
in cooperation with the Texas Department of Transportation

We are proud to offer 6 hours of TCOLE and CLE credit free of charge for this important training. Over the last 30
years, police and prosecutors have gotten pretty good at detecting and prosecuting the alcohol-impaired
driver, thanks to SFSTs, lots of training, lots of resources, and then—uwith “no refusal” programs—we obtained
blood evidence of a driver's intoxication. But these days, we’ve noticed many more drivers who've used drugs with
their alcohol, or drugs without alcohol. How do these “combination” cases change how officers and prosecutors do
their jobs? This course will help answer that question. Its focus is the special issues of drugged driving. The scope of
the problem will be addressed first, followed by best practices on the road and in the courtroom. We will cover
combination cases, move to marijuana, discuss illegal drugs, and then address prescription drugs. Forensic
toxicologists, lab procedures, DREs, and the ARIDE program will also be included.

Today’s schedule
8:15a.m. Registration
8:40a.m. A Shotand a Beer: New Habits Resulting in Mixed Toxicology
9:40 a.m. Break
9:50a.m. The Three-Legged Stool of Drugged Driving Cases
10:50 a.m. Break
11:00 a.m. Blood Toxicology
Noon Lunch
1:15p.m. Marijuana (and Other lllegal Drugs)
2:45p.m. Break
3:00 p.m. Prescription and No-Toxicology Cases
4:30 p.m. Adjourn

In addition to this excellent free training, every attendee will receive two TDCAA publications: DWI Investigation & Prosecution

and Traffic Stops. These books give attendees resources in many areas not covered by this seminar. Please be sure you've
signed in and double-checked your Bar number or TCOLE number. The TCOLE Course number is 3402. If lunch is not provided, all after-
noon times are delayed by 15 minutes.

Save a Life"

Texas Department of Transportation




Rolling Stoned:
Investigating and Prosecuting the Drugged Driver

Over the last 30 years, police and prosecutors have gotten pretty good at detecting and
prosecuting the alcohol-impaired driver, thanks to SFSTSs, lots of training, lots of resources, and
then—with “no refusal” programs—we obtained blood evidence of a driver’s intoxication. But
these days, we’ve noticed many more drivers who’ve used drugs with their alcohol, or drugs
without alcohol. How do these “combination” cases change how officers and prosecutors do their
jobs? This course will help answer that question. Its focus is the special issues of drugged
driving. The scope of the problem will be addressed first, followed by best practices on the road
and in the courtroom. We will cover combination cases, move to marijuana, discuss illegal drugs,
and then address prescription drugs. Forensic toxicologists, lab procedures, the DRE, and

ARIDE programs will also be included.

A Shot and a Beer: New Habits Resulting in Mixed Toxicology

Learning Objectives
By the end of this session students will be able to:

1. Describe the scope of alcohol, drugged and combination cases in crashes on Texas highways.
2. Discuss cognitive bias in investigating and prosecuting cases where the impairment may be

caused by multiple substances.
3. Identify best practices in investigating and prosecuting a driver with more than one impairing
substance.

The Three-Legged Stool of Drugged Driving Cases
Learning Objectives
By the end of this session students will be able to:
1. Describe the need for complete observation, documenting and reporting in court all the clues

the officer can and should make in the field in a drugged driving case
2. Compare and contrast the role of the DRE and Forensic Toxicologist.

3. Identify advantages and use of ARIDE and DRE curriculums.

Blood Toxicology
Learning Objectives
By the end of this session students will be able to:

1. Describe the need for blood samples in drugged driving cases.
2. Describe the key components of blood testing.



Marijuana (and Other Illegal Drugs
Learning Objectives
By the end of this session students will be able to:
1. Identify common symptoms of marihuana intoxication.

2. Describe how marihuana affects the user’s brain and body.
3. Testify appropriately when relating to marihuana impairment.

Prescription and No-Toxicology Cases
Learning Objectives
By the end of this session students will be able to:

1. Describe the law on driving impaired on prescription medications.
2. Define, in terms of impairment, therapeutic levels.
3. Explain to themselves and juries the meaning of “no substances detected” in a lab report.



Rolling Stoned:
Investigating and Prosecuting the Drugged
Driver



A Shot and a Beer: New Habits Resulting
in Mixed Toxicology

Drugged Driving is Tremendously Under Reported

Intoxication is:...by reason of the introduction of alcohol, a controlled substance,
a drug, a dangerous drug, a combination of two or more of those substances, or any

other substance into the body
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Pet Peeve
A. Officer stops a driver
B. Smells burned Marihuana
C. PC search of person or vehicle results in seizure of marihuana
D. NO DWI INVESTIGATION!
DWI V. POM
A. Range of Punishment
1. POM Up to six Months
2. DWI Can be 25-99 TDC
B. Bond Conditions?
1. POM No chance
2. DWI Yes, including inter lock
C. Cut off for enhancement?

1. POM Can’t Enhance
2. DWI Lifetime

DWI V. PCS (< 1g)

A.

Range of Punishment

1. PCS Up to 2years, Mandatory Probation
2. DWI Can be 25-99 TDC

Bond Conditions?

1. PCS No chance

2. DWI Yes, including inter lock

Cut off for enhancement?

1. PCS Up to 2-10 on third

2: DWI Lifetime, Up to 25-99, 2-10 on third

What is Best Charge for:

A.
B.
C.

Less likely to Divert
More Likely to go to trial
Heavier Probation Conditions
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D. Highest Defense Lawyer Cost
E. Subsequent Violation of the Law will Result in Defendant’s Death
F. Subsequent Violation will Result in Your Death

Cognitive Bias

A. Once you smell alcohol, what clues are you expecting?
B. What happens to clues we are not expecting.

C. Lets take a Test.

D. Awareness Test

Best Investigative and Prosecution Tools for Alcohol?
A. HGN

B. Conversation During Personal Contact

C. Breath or Blood

HGN For Drugs

Yes for: CNS, Dissociative Anesthetics, Inhalants

No for : Stimulants, Hallucinogens, Narcotic Analgesics, Cannabis
Stay Tuned: High Doses of THC

God and a Chinese Chemist Only Know: Synthetic Marihuana

Oh and Did | Mention People Use More Than One Drug?

moowy

Conversation During Personal Contact

A. More questions produce more evidence. Period

B. More than “Are you using drugs?”

C. Lets take two cases

1. Right side of room: Smell of marihuana, driver 20 miles under
speed limit, unexplained frequent braking.

2. Left side of the room: Weaving, looks like alcohol, no smell of
alcohol, Prescription bottle in console.

3. Discuss in small groups report back at least five questions.
Remember how your suspects think.

Marihuana does not equal drugs.

Prescriptions do not equal drugs.

Ask your questions like a civilian, not a cop.

G MmO

Prosecutors you must expose these conceptions on Voir Dire.

Breath or Blood
A. Please Remember AND
B. Consent After Arrest, Search Warrant, Exigent Circumstances



The Three-Legged Stool of Drugged
Driving Cases



I Exercise: Take the Drug, what can an officer observe during contact, be ready to report

back
Il All Three Legs Working Together (video)
1l DRE: Drug Recognition Experts
A. Find one
B. What they need
C. Get blood as back up
D. When do you need one?
vV The drugged driving training continuum.
A. Trained police officers with observational skills
B. SFST refresher now has additional material on drugged driving.
C. ARIDE
1. Advanced Roadside Impaired Driving Enforcement
2, 16 hour course
3. By DRE’s
4, Must be proficient in SFSTs to start
E. For primarily roadside use
D. DRE
1. Drug Recognition Experts
2. Drug Evaluation and Classification Program
3. 152 hours training in 3 parts
4. Requires full field certification
5. For roadside, officer assistance and courtroom expert use.
6. Continued use required to keep certification
E. Case Law
1. Everitt v. State, 2014 Tex. App. LEXIS 1667 (Tex. App. Houston 1stDist. Feb.
13, 2014)
2. Layton v. State, 280 S.W.3d 235 (Tex. Crim. App. 2009)
3. Delarue v. State, 102 S.W.3d 388 (Tex. App. Houston 14™ Dist. 2003)
\ For Prosecutors
A. DRE’s are experts.

B They can explain even if they can’t give ultimate opinion. DRE Reconstruction.
C. Mavy fill gap left by Toxicologist
D If you need the experts pressure the departments.
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You must know your DREs

They can give you your theory

They can destroy defense theory

Often, they strengthen problem officer’s testimony
Often stronger when NOT associated with case

Let them testify



VI.

VIL.

VIIL.

Blood Toxicology

General Toxicology

Why is there No Per Se Number for Drugs?

No Studies

More Choices for Absorption

Many Drugs not Water (i.e.: Blood) Soluble

Every Drug and Combination Varies

Elimination is by Half Life not Simple Metabolizing

What Happens To Blood in the Lab? (Video)

Forensic Toxicology: a hybrid of Analytical Chemistry and Basic Toxicology;
Submission to the Lab

mo o

A. Alcohol and/or Inhalants if needed
B. Important to know the reported BAC before Tox testing is completed

Drug Toxicology Criteria at DPS Toxicology

A. No intoxilyzer or blood alcohol testing, OR
B. BAC <0.100 g/100 mL, OR
C. BAC >0.100 g/100 mL and living driver with deceased victims, OR
D. BAC >0.100 g/100 mL and written request from prosecutor with considerations
screened by Toxicology Section Supervisor
The Two Step
A. The Initial Screen
B. Utilizes immunoassay technique (EMIT) to determine the category or categories of drugs
that might be present
1. Amphetamines
2. Barbiturates
3. Benzodiazepines
4, Carisoprodol/Meprobamate
5. Cocaine/metabolites
6. Opiates
7. PCP
8. THC/metabolite
C. The Confirmation
D. If the Immunoassay indicates the presence of a drug, Confirmation is sought
E. This utilizes GC/MS or LC/MS/MS to determine exact drug and concentration if possible
Cut Offs
A. Two Reasons for Cut Offs
1. Are we sure what is there,
2. Is there enough to impair

B. Cut Offs are in Both Steps



C. So What Does “None Detected” Really Mean?

IX. Why Screening Can Differ From Confirmation
X. Lab Accreditation and Quality Control (video)
A. Quality Control
B. Lab Accreditation
C. Chemist Accreditation
D. Instruments
1. Manufacturer Certifies
2. Lab Validates
3. Lab Monitors
XI. SOoP
XIl. Words Prosecutors Need to Learn
A. Controls
B. Calibrators
C. Validators
D. Blanks
E. Curve
X1, Sound like Breath Testing?
XIV. Cut Offs, Absorption and Elimination (video)
A. Ok so .....No Per Se, Get it?

XV. Learn More















a. Sometimes you will have a defendant who is obviously impaired on video and
there is simply no way to identify what they are on using the crime lab
There are a near inexhaustible number of substances that can cause impairment

c. A fully completed lab report which indicates nothing is detected does not equate
to no intoxicant

d. It may equate to diminished evidence

VI. Do I File the Case?
Call ADRE
Review Report and Video with DRE
Then Call the Lab
Can you Eliminate Mental Health?
More Research May be Necessary
Try the Case?
Probable Cause v BRD
Not Every Crime Can be Prosecuted
Win or Lose in Jury Selection
What Can I Find?
What Can Defense Show?
. DRE Post Incident Review
VIII.  Call the Toxicologist
IX.  See That Justice is Done
X. A matter of life and death.
XI.  Please drop evaluations off at registration table.
Be careful on the roads
Thanks for all you do.

VII. Do

o po o 00 oS
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Cannabis Impairment Quick Assessment

EYES MUSCLES ODOR

Conjunctiva Tissue (looks like pink eye in both eyes), Lack of Tremors Observed in extremities, up- Smell Burnt marijuana, additive flavor for vaping, & maybe for
Convergence, Dilated Pupils, & No HGN (when cannabis alone). per torso, & eyelid (closed eye). edibles.
OBSERVATIONS
Indica: Produces a ‘stoned’ feeling. Physically & mentally relaxing. Centered on the Likened to attention deficit disorder, cognitive impairment.
body. Enhances sensations of taste, touch, & sound. Euphoria & relaxed inhibitions. Altered distance perception.

Sativa: Produces the ‘high’ feeling (energetic). Less overpowering than the Indica

s : : > ; . Modified Romberg: Distorted internal clock. Eyelid Tremors.
‘stone.’ Less likely to produce drowsiness. High described as: cerebral, energetic, creative, y

giggly & or psychedelic. Mood Changes: Including panic & paranoia. ) . .
Psycho-Physical Tests: Generally slow performance; muscle tremors, especially in Mouth: Flecks of Green Vegetable Matter (GVM - marijuana) in teeth. Possible green or

legs & arms. IMPORTANT STUDIES TO KNOW
Information processing: Likely diminished. Impaired memory &

comprehension. Jumbled thought formation & lack of concentration.

e  National Highway Traffic Safety Administration, Drug and Alcohol Crash Risk, (Report No. DOT HS 812 117) Washington DC:
U.S. Government Printing Office (2015). Often cited by defense- Virginia Beach Study.

e Hartman, R.L., Huestis, M.A., et al., Cannabis Effects on Driving Lateral Control With and Without Alcohol, *"MUST KNOW* Drug

Smoked: Impairment Peak: 0-30 mins and Alcohol Dependence, http://dx.doi.org/10.1016/j.drugalcdep.2015.06.015 (2015).
High Experience: 1-3 hours *  Huestis, M.A,, et al., Estimating the Time of Last Cannabis Use from Plasma A°-Tetrahydrocannabinol and 11-nor-Carboxy- A
Impairment may last up to 24 hours, without awareness effects. °-Tetrahydrocannabinol Concentrations, Clinical Chemistry, 51(12), 2289-2295, doi:10.1373/clinchem.2005.056838 (2005).
Oral/ Edible: _B_um:._,:m:n Peak: 1-3 hours *  Hiroven, J., Huestis, M.A., et al., Reversible and Regionally Selective Downregulation of Brain Cannabinoid CB 1 Receptors in

Chronic Daily Cannabis Smokers, Molecular Psychiatry, 59(3), 642-649, doi:10.1038/mp.2011.82 (2012).

* Bosker, W., Hiroven, J., Huestis, M.A., Ramaekers, J.S., et al., Psychomotor Function in Chronic Daily Cannabis Smokers During
Sustained Abstinence, PLoS ONE, 8(1), 53127, doi:10.1371/journal.pone.0053127(2013).

Q mn_u w _IO O U —H > mu—u e  Hartman, R.L., Huestis, M.A,, et al., Effect of Blood Collection Time on Measured A°-Tetrahydrocannabinol Concentrations:

- - N Implications for Driving Interpretation and Drug Policy, Clinical Chemistry, 62:2, 367-377, doi:10.1373/clinchem.2015.248492

(2016).

e  Hartman, R.L., Huestis, M.A., et al., Controlled Cannabis Vaporizer Administration: Blood and Plasma Cannabinoids With and
Without Alcohol, Clinical Chemistry, 61(6), 850-869, doi:10.1373/clinchem.2015.238287(2015).

e  Bergamaschi, M., Hiroven, J., Huestis, M.A,, et al., Impact of Prolonged Cannabinoid Excretion in Chronic Daily Cannabis Smok-
ers’ Blood on Per Se Drugged Driving Laws, Clinical Chemistry, 59(3), 519-526, doi:10.1373/clinchem.2012.195503 (2013).

e  Desrosiers, N., Huestis, M.A,, et al., Phase | and Il Cannabinoid Disposition in Blood and Plasma of Occasional and Frequent
Smokers Following Controlled Smoked Cannabis, Clinical Chemistry, 60(4), doi:10.1373/clinchem.2013.216507 (2014).

e  DRUID, Analytical Evaluation of Oral Fluid Screening Devices and Preceding Selection Procedures, (Project No. TREN-05-
FP6TR-S07.61320-518404) Finland (2010).

e  Grotenhermen, F., Drummer, O.H., Ramaekers, J.G., et al., Developing Limits for Driving Under Cannabis, Addiction, 102, 1910-
1917, doi:10.1111/j.1360-0443.2007.02009.x (2007).

e  Grotenhermen, F.,Ramaekers, J.G., et al., Developing Science-Based Per Se Limits for Driving Under the Influence of Can-
nabis (DUIC): Findings and Recommendations by an Expert Panel, DUIC Report (2005).

e  Papafotiou, K., et al., An Evaluation of the Sensitivity of the Standardized Field Sobriety Tests (SFSTs) to Detect Impaimrment Due
to Marijuana Intoxication, Psychopharmacology, 180, 107-114, doi:10.1007/s00213-004-2119-9 (2005).

e  Hartman, R.L., & Huestis, M.A., Cannabis Effects on Driving Skills, Clinical Chemistry, 59(3), 478-492, http://dx.doi.org/10.1373/
clinchem.2012.194381 (2013).

“The Cycle” created by Courtney Popp, WA TSRP ° Hartman, R.L., Huestis, M.A., et al., Drug Recognition Expert (DRE) Examination Characteristics of Cannabis Impairment, Acci-
¥ v ¥ ! dent Analysis & Prevention, 92, 219-229, http://dx.doi.org/10.1016/j.aap.2016.04.012 (2016).

High Experience: 4-8 hours
Residual effects depend on dosage







