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STATE'S TRIAL BRIEF – MISSOURI V. MCNEELY

TO THE HONORABLE COURT:


COMES NOW THE STATE OF TEXAS by and through her Tarrant County Criminal District Attorney and, in response to the Defendant’s Motion to Suppress, requests that said motion be DENIED in consideration of the following: 


For the reasons set out below, separately, when considered in concert, and in light of the totality of the circumstances, the State contends that the blood draw executed in this case was reasonable under the Fourth Amendment.  

I.
History

A.
The instant case’s facts

The Defendant is charged with felony driving while intoxicated [DWI], and has filed a motion to suppress urging this Court suppress the blood seized from him on April 14, 2012.  Specifically, the Defendant asserts that the compelled blood seizure in this case runs afoul of the recent decision in Missouri v. McNeely, 569 U.S. ___, 133 S.Ct. 1552 (2013).  However, the Defendant is incorrect. 


Factually, law enforcement seized the Defendant’s blood relying on the mandatory provisions of Texas Transportation Code Section 724.012(b) [hereinafter described as the mandatory blood law statute].  At the time of the Defendant’s arrest, the officers obtained the Defendant’s blood sample in accordance with section 724.012(b)____.  Texas’ mandatory blood draw statute states:

(a) One or more specimens of a person's breath or blood may be taken if the person is arrested and at the request of a peace officer having reasonable grounds to believe the person:

1) while intoxicated was operating a motor vehicle in a public place, or a watercraft; or 

(2) was in violation of Section 106.041, Alcoholic Beverage Code. 

(b) A peace officer shall require the taking of a specimen of the person's breath or blood under any of the following circumstances if the officer arrests the person for an offense under Chapter 49, Penal Code, involving the operation of a motor vehicle or a watercraft and the person refuses the officer's request to submit to the taking of a specimen voluntarily:

(1) the person was the operator of a motor vehicle or a watercraft involved in an accident that the officer reasonably believes occurred as a result of the offense and, at the time of the arrest, the officer reasonably believes that as a direct result of the accident: 

(A) any individual has died or will die; 

(B) an individual other than the person has suffered serious bodily injury; or 

(C) an individual other than the person has suffered bodily injury and been transported to a hospital or other medical facility for medical treatment; 

(2) the offense for which the officer arrests the person is an offense under Section 49.045, Penal Code; or 

(3) at the time of the arrest, the officer possesses or receives reliable information from a credible source that the person: 


(A) has been previously convicted of or placed on community supervision for an offense under Section 49.045, 49.07, or 49.08, Penal Code, or an offense under the laws of another state containing elements substantially similar to the elements of an offense under those sections; or 

(B) on two or more occasions, has been previously convicted of or placed on community supervision for an offense under Section 49.04, 49.05, 49.06, or 49.065, Penal Code, or an offense under the laws of another state containing elements substantially similar to the elements of an offense under those sections. 

(c) The peace officer shall designate the type of specimen to be taken.

(d) In this section, “bodily injury” and “serious bodily injury” have the meanings assigned by Section 1.07, Penal Code.

Tex. Transp. Code § 724.012.
  Since the officers relied on existing law, they heeded the mandatory language of subsection (b), above, and did not obtain a search warrant for the Defendant’s blood.


B.
The McNeely decision


1.
Narrow decision
          The Supreme Court’s McNeely decision focused on the narrow question of “whether the natural metabolization of alcohol in the bloodstream presents a per se exigency that justifies an exception to the Fourth Amendment’s warrant requirement for nonconsensual blood testing in all drunk-driving questions.”  McNeely, 133 S.Ct. at 1556; see id. at 1558 (listing question presented and addressed); see id. at 1569 (J. Kennedy, concurring in part) (acknowledging the holding’s limited scope).
  The five-vote majority reversed the warrantless seizure in McNeely, holding that the State may not rely on a per se exigency premised solely on the natural dissipation of alcohol from the bloodstream.  Id. at 1568.  Shunning application of such a per se Fourth Amendment exception, the Supreme Court reiterated that courts must resolve the validity of exigency-exception-seizure issues based upon the totality-of-the-circumstances when considered case-by-case.  Id. at 1558, 1559 & n.3.  


McNeely only addressed one legal issue: the Fourth Amendment exigency exception.  Id. at 1568 (rejecting the “sole argument presented”).  Relying on that sole argument, the McNeely prosecutors articulated the “broad proposition” that all intoxicated-driving cases present a per se exigency authorizing compelled seizures in every case.  Id.  Missouri law includes an implied-consent statutory framework, as do all fifty states.  See, e.g., Mo. Ann. Stat. §§ 577.020.1, 577.041; see also McNeely, 133 S.Ct. at 1566 (citing National Highway Traffic Safety Administration [NHTSA], Alcohol and Highway Safety: A Review of the State of Knowledge 167 (No. 811374, Mar. 2011) [NHTSA Review]).
  Yet, the Missouri prosecutors placed all their proverbial eggs in the per se exigency basket and voiced no arguments relying on their State’s implied-consent statute or, for that matter, any other exception to the Fourth Amendment’s warrant preference.  In light of this procedural stance, the Court’s McNeely opinion did not address implied consent, nor does it have any applicability to other doctrinal Fourth Amendment exceptions. 



2.
Schmerber’s viability continues     


In rejecting a per se exigency rule regarding the transitory nature of blood alcohol, the Court cited the totality of the circumstances test relied upon in Schmerber v. California with approval, directing that this less rigid analysis be utilized when determining whether exigent circumstances existed.  Id. at 1558 (citing Schmerber v. California, 384 U.S. 757, 770-71, 86 S.Ct. 1826, 1836 (1966)
).  In other words, Schmerber’s holding remains intact.  Schmerber’s facts arose from a single-car wreck into a tree resulting in Schmerber’s needing medical treatment.  Schmerber, 384 U.S. at 759 n.2, 770-71, 86 S.Ct. at 1830 n.2, 1835-36.  The Court opined that the officer in that case “might reasonably have believed that he was confronted with an emergency, in which the delay necessary to obtain a warrant, under the circumstances, threatened the destruction of evidence . . . because alcohol in the blood begins to diminish shortly after drinking stops,” based upon elimination.  Id. at 770-71 (citation and punctuation omitted).  The emergency circumstances, temporal cost of accident-investigation and taking the defendant to the hospital, vitiated the need to seek a search warrant when face with the potential loss of blood-alcohol evidence over time.  Reasonableness controlled and reasonableness remains the overall Fourth Amendment test.  Id.  


McNeely did not overrule Schmerber.  Justice Sotomayor’s decision expressly recognized that, in light of the crush of DWI litigation nationwide, future prosecutions will involve exigent circumstances justifying compelled blood draws because “in every case the law must be concerned that evidence is being destroyed.”  McNeely, 133 S.Ct. at 1568.  Again, Schmerber’s holding remains viable.


3.  Various opinions 


McNeely’s disposition resulted in four separate opinions, including the 5-4 majority by Justice Sotomayor.  However, only part of her decision garnered majority votes; Justice Kennedy did not join in the last part of Section II, nor did he join Section III.  Reading the various opinions of a Supreme Court decision in order to discern the decision’s impact on matters not expressly addressed therein is akin to the soft science of reading tea leaves – imprecise at best.  Justice Kennedy’s separate concurrence signaled – in express language – that the majority only decided the per se exigency issue on which certiorari had been granted, and nothing more.  McNeely, 133 S.Ct. at 1569 (J. Kennedy, concurring in part).  In addition to his proclaiming the limited focus of the majority’s opinion, Justice Kennedy’s unwillingness to ink his signature to certain passages of the Sotomayor decision appear to signal his unwillingness to differ, as Justice Sotomayor does in Section II-C, with the Chief Justice’s rule that exigency be measured by time-gap between arrest and a subsequent blood test. Id. at 1563-64 (Part II-C).  Justice Kennedy did not agree with Justice Sotomayor’s Section III discussion discounting law enforcement’s concerns regarding the need for a bright-line rule, nor did he join in the remaining plurality’s minimization of the government’s interest in preventing and prosecuting drunk-driving offenses.  Id. at 1564-67 (Part III).  While five justices voted against a per se application of exigency, all of the justices recognized some blood draws will be compelled, and there appears to be a differently-constituted-five-vote block that remains open to a modified rule departing from the warrant requirement in circumstances other than a per se blood-alcohol exigency.  See id. at 1568-77 (J. Kennedy, concurring; Chief Justice Roberts, concurring and dissenting, joined by Justices Breyer and Alito; and Justice Thomas, dissenting).  

II.
General applicable legal principles

In this pretrial suppression hearing, several general legal theories may be invoked.  First, the Rules of Evidence do not apply to a pretrial suppression hearing.  Granados v. State, 85 S.W.3d 217 (Tex. Crim. App. 2002).  Second, since this case involves a compelled seizure of the Defendant’s blood, the burden to show that the seizure was reasonable under the Fourth Amendment falls on the State.  Third, a trial court’s ruling on a motion to suppress is reviewed under a bifurcated manner; fact findings based on an evaluation of credibility and demeanor receive deference while rulings related to the law not dependent upon credibility assessments are considered de novo on appeal.  See Valtierra v. State, 310 S.W.3d 442, 447 (Tex. Crim. App. 2010); Guzman v. State, 955 S.W.2d 85, 89 (Tex. Crim. App. 1997).  Fourth, a trial court’s ruling on a motion to suppress will be upheld if there is any valid legal theory supporting the trial court’s ruling, even if the trial court did not base its decision on that theory.  State v. Steelman, 93 S.W.3d 102, 107 (Tex. Crim. App. 2002).  

III.
Warrantless blood seizure valid under implied-consent framework

Other Fourth Amendment analyses apply to these facts to uphold the warrantless seizure of the Defendant’s blood.  U.S. Const. amend. IV.  The ultimate touchstone of the Fourth Amendment is “reasonableness.”  See Kentucky v. King, 563 U.S. ___, 131 S.Ct. 1849 (2011).  While warrantless searches are generally considered unreasonable, recognized exceptions to the warrant preference exist.  Consent is a long-standing, well-recognized Fourth Amendment exception.  Schneckloth v. Bustamonte, 93 S.Ct. 2041, 2043-44 (1973).  Whether an officer’s reliance on consent was reasonable under the Fourth Amendment is a question to be determined by examining the totality of the circumstances.  Ohio v. Robinette,  519 U.S. 33, 40, 117 S.Ct. 417, 421 (1996);   Maxwell v. State, 73 S.W.3d 278, 281 (Tex. Crim. App. 2002).  Ultimately, whether consent was given voluntarily under the Fourth Amendment is a fact question to be given deference.  See Ohio v. Robinette, 519 U.S. at 40, 117 S.Ct. at 421; Hubert v. State, 312 S.W.3d 554, 559 (Tex. Crim. App. 2010).  


A.
Consent exception to warrant preference

Mr. Justice Frankfurter once wrote that consent “is itself an amphibian.”  Culombe v. Connecticut, 367 U.S. 568, 604-05, 81 S.Ct. 1860, 1880-81 (1961).  In the legal context, consent cannot be taken literally to mean a “knowing” choice.  Instead, “voluntariness” reflects an accommodation of the complex ideals implicated by law enforcement practices.  See Bustamonte, 93 S.Ct. at 2046-47.  For instance, in Bustamonte, the Court noted the opposing values it strives to balance:  

At one end of the spectrum is the acknowledged need for . . . effective enforcement of criminal laws. . . . Without such investigation, those who were innocent might be falsely accused, those who were guilty might wholly escape prosecution, and many crimes would go unsolved. In short, the security of all would be diminished. . . . At the other end of the spectrum is the set of values reflecting society's deeply felt belief that the criminal law cannot be used as an instrument of unfairness, and that the possibility of unfair and even brutal police tactics poses a real and serious threat to civilized notions of justice. 

Id. at 2046 (internal citations omitted).
  Pursuant to the Texas implied-consent statutory framework, the defendant’s implied consent is valid as an exception to the warrant preference.  Driving on a roadway (and obtaining a license, if applicable) is a privilege and, by doing so, a defendant impliedly consents to providing a sample when suspected of the intoxication-related crimes.  


Since the Defendant’s offense arises from his operation of a vehicle in a public place, it is governed by Texas Transportation Code Chapter 724.  According to the Court of Criminal Appeals’ Beeman-decision, the implied-consent statute “expands the State’s search capabilities by providing a framework for drawing DWI suspects’ blood in the absence of a search warrant . . . [giving] officers an additional weapon in their investigative arsenal, enabling them to draw blood in certain limited circumstances even without a search warrant.”  Beeman v. State, 86 S.W.3d 613, 616 (Tex. Crim. App. 2002).  


Section 724.011(a) provides the backdrop for Texas’ implied-consent provisions.  It provides:

If a person is arrested for an offense arising out of acts alleged to have been committed while the person was operating a motor vehicle in a public place, or a watercraft, while intoxicated, or an offense under Section 106.041, Alcoholic Beverage Code, the person is deemed to have consented, subject to this chapter, to submit to the taking of one or more specimens of the person's breath or blood for analysis to determine the alcohol concentration or the presence in the person's body of a controlled substance, drug, dangerous drug, or other substance.

Tex. Transp. Code § 724.011 (emphasis added).  A person retains the right, subject to an automatic license suspension, to refuse to provide a specimen.  Tex. Transp. Code  § 724.013.  If the person refuses, however, and the arresting officer possesses credible information that the suspect has been previously convicted twice of DWI, then a mandatory draw is implicated, as in this case.  Tex. Transp. Code § 724.012(b)(3)(B).  See Aviles v. State, 385 S.W.3d 110, 116 (Tex. App.–San Antonio 2012, no pet.) (felony DWI mandatory draw did not violate Fourth Amendment).   


The McNeely decision itself contains positive references to the implied-consent provisions enacted across this country.  The majority opinion, for instance, stated:

States have a broad range of legal tools to enforce their drunk-driving laws and to secure BAC evidence without undertaking warrantless nonconsensual blood draws. For example, all 50 States have adopted implied consent laws that require motorists, as a condition of operating a motor vehicle within the State, to consent to BAC testing if they are arrested or otherwise detained on suspicion of a drunk-driving offense. See NHTSA Review 173; supra, at 1556 (describing Missouri's implied consent law). Such laws impose significant consequences when a motorist withdraws consent; typically the motorist's driver's license is immediately suspended or revoked, and most States allow the motorist's refusal to take a BAC test to be used as evidence against him in a subsequent criminal prosecution. See NHTSA Review 173–175; see also South Dakota v. Neville, 459  U.S. 553, 554, 563–564, 103 S.Ct. 916, 74 L.Ed.2d 748 (1983) (holding that the use of such an adverse inference does not violate the Fifth Amendment right against self-incrimination).

McNeely, 133 S.Ct. at 1566 (emphasis added).  The opinion continues by recognizing the “significant restrictions” States have placed on when an officer may obtain a compelled sample.  McNeely, 133 S.Ct. at 1566 n.9.  The Court’s language in no way disapproved of the States’ carefully tailored implied consent schemes where only specified and limited situations authorized compelled blood draws after refusal.  Id.  

Furthermore, pursuant to Texas’ implied-consent procedures, the Defendant received detailed admonishments pertaining to the statutory provision in the form of an effective warning.  Tex. Transp. Code § 724.015.  Although valid consent does not generally hinge on officers imparting knowledge of consent requirements, such admonitions are factors that weigh in favor of finding valid consent occurred.  Cf. Bustamonte, 93 S.Ct. at 2051.


The Court of Criminal Appeals has considered implied-consent provisions in many cases.  Looking at the provisions historically, the Court noted that this statutory framework arose initially as a reaction to Rochin v. California, 342 U.S. 165, 72 S.Ct. 205 (1952).  Legislatures determined that, rather than resort to physical compulsion to compel a law enforcement demand for a blood test, the various implied-consent statutes authorized police to overcome refusal by the threat of an advance consequence, that is, license suspension. The legislation sought to create a means of non-physical coercion in order to obtain chemical samples with which to convict drunk drivers.   See generally Forte v. State, 759 S.W.2d 128 (Tex. Crim. App. 1988), overruled on other grounds, McCambridge v. State, 778 S.W.2d 70 (Tex. Crim. App. 1989).  



Borrowing liberally from another Court of Criminal Appeals’ decision, Subsection (b) of § 724.012 can be traced back to Senate Bill 1 of the 68th Legislature.  Act of January 1, 1984, 68th Leg., R.S., ch. 303, 1983 Tex. Gen. Laws 1568, 1584 (amended 1993, 1995, 1997, 2003).  The object sought to be attained by this bill was to "save lives and decrease the number of casualties caused by drunken drivers."  House Comm. On Criminal Jurisprudence, Bill Analysis, Tex. S.B. 1, 68th Leg., R.S. (1983), quoted in  State v. Neesley, 239 S.W.3d 780, 785 (Tex. Crim. App. 2007).  Discussions surrounding subsequent amendments focused on the fact that "Texas [had] the nation's worst problem with drunk driving in terms of total deaths and injuries, with 50% of traffic fatalities involving alcohol."  House Comm. On Law Enforcement, Bill Analysis, Tex. H.B. 292, 78th Leg., R.S. (2003). To this day, it goes without saying that Texas citizens face a uniquely disproportionate risk of being killed or injured by drunk drivers, compared to any other State.


Even the language in each of the McNeely opinions, including the majority, assumes the gravity of the dangers faced by the traveling public due to intoxicated drivers.  For example, the majority asserts as follows: 

“No one can seriously dispute the magnitude of the drunken driving problem or the States' interest in eradicating it.”  Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 451, 110 S.Ct. 2481, 110 L.Ed.2d 412 (1990). Certainly we do not. While some progress has been made, drunk driving continues to exact a terrible toll on our society. See NHTSA, Traffic Safety Facts, 2011 Data 1 (No. 811700, Dec. 2012) (reporting that 9,878 people were killed in alcohol-impaired driving crashes in 2011, an average of one fatality every 53 minutes).

McNeely, 133 S.Ct. at 1565 (emphasis added).  Nothing in any of the various McNeely opinions signals that any member of the Supreme Court would look unfavorably on implied consent provisions.  Implied-consent provisions provide a deliberate, reasonable framework with significant restrictions; this prevents law enforcement from compelling blood draws in the vast majority of routine cases but, based upon probable cause, also prevents defendants with aggravating DWI-related facts from reaping a windfall due to the undeniable evanescent quality of blood alcohol. 


B.
Additionally, the “special needs” exception applies




Texas mandatory draw statutes should also be upheld pursuant to the special needs exception to the warrant preference.  In Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 619, 109 S.Ct. 1402 (1989), the Supreme Court articulated a “special needs” exception to the warrant preference.  In Skinner, the Court found certain “well-defined circumstances” authorized warrantless, suspicionless blood draws; the protocol relied upon in Skinner arose out of a concern about serious public-transportation-safety issues involving railways.  


When contrasting Skinner’s non-penal framework that allowed broad authorization for blood draws to test for intoxicants, the protections embodied in the Texas implied-consent scheme are significant.  First and foremost, the seizures require an arrest based upon probable cause.  In other words, contrary to Skinner’s suspicion-free scheme that casts a broad testing-related net, implied consent hones its focus on one person for whom officers believe, supported by probable cause, has committed an intoxication-related crime while driving.  Implied-consent involves further guarantees of including notice of certain rights when being tested, while also involving an undeniable element of exigency. 


The terms of the carefully crafted implied-consent provisions enacted across the country provide a valid and objectively reasonable basis for nonconsensual blood draws premised upon a finding of probable cause.  In certain situations. akin to that of Skinner above, highly-regulated and tightly-controlled activities subject criminal defendants to a higher degree of government scrutiny. See United States v. Miller, 646 F.3d 1128, 1130 (8th Cir. 2011) (highly-regulated activities put a defendant on notice that the conduct in which he is engaging is subjected to a heightened level of governmental scrutiny).  Just as railroad transportation involves a public safety aspect which are require regulation, driving on public roadways is likewise a highly-regulated and tightly-controlled activity.  Drivers must be licensed to travel public roadways and, for the privilege of utilizing public thoroughfares, motor-vehicle operators fall under the legislatively-devised implied-consent law discussed above.  Governmental and quasi-governmental bodies often condition the granting of a privilege upon the waiver of certain constitutional rights.  The decision to participate in an activity is a prime example of this same give-and-take privilege.  See Board of Education v. Earls, 536 U.S. at 828, 122 S.Ct. at 2564 (no Fourth Amendment violation where school board policy conditioned participation in extracurricular activities on random drug testing).  Even in the criminal context, suspicion searches promoting a legitimate government interest pass Fourth Amendment muster based upon an offender’s parolee status which invokes statutorily-required conditions agreeing to such searches.  Sampson v. California, 547 U.S. 843, 126 S.Ct. 2193 (2006); see also United States v. Knights, 534 U.S. 112, 122 S.Ct. 587 (2001) (upholding warrantless search of probationer’s apartment where authorized by probation condition).  Driving conditioned upon implied consent under certain specified conditions, including probable cause, arrest, and notice, should likewise be upheld. 


Furthermore, implied-consent statutes are objectively reasonable.  They arose from the highly deliberative legislative process, while also bearing the stamp of approval from federal regulatory agencies as well.  While warrants are signed by neutral and detached magistrates, the statutory framework of implied-consent laws has been devised in a process coordinating legislators and administrative personnel, promulgating a neutral and detached framework to apply after a suspect becomes the focus of a criminal investigation.  They are a keenly objective application of investigation procedures, akin to police agencies developing objective plans to conduct inventory searches in certain specified instances.  


An essential purpose of a warrant requirement is to protect privacy interests by assuring citizens subject to a search or seizure that such intrusions are not the random or arbitrary acts of government agents.  In the same way that warrants assure that intrusions are authorized by law and narrowly limited so does the implied-consent framework.  See, e.g., New York v. Burger, 482 U.S. at 703, 107 S.Ct. at 2644.  The circumstances justifying toxicological testing and the permissible limits of such intrusions are defined narrowly under Transportation Code Chapter 724.  Implied-consent guarantees that compelled blood draws are not random, arbitrary acts by law enforcement officers. 


Considering the “special needs” exception in light of implied-consent provisions and the high number of fatalities Texas motorists experience due to drunk-drivers, Texas has a greater need to ramp up its implied-consent provisions to the degree the consent is deemed irrevocable in certain, enumerated instances, assuming prerequisites such as probable cause and arrest exist.  The State’s interest of preventing those who operate vehicles on its roads from putting themselves and others at risk is great, and the enumerated instances allowing compelled blood draws focus on injury, death, recidivism, and child endangerment.  The sad status of Texas as the state that leads the country in alcohol-related arrests and deaths compels the need for stringent restrictions attached to the exercise of the privilege of driving a motor vehicle.   Implied-consent provides a neutral vehicle for protecting both citizens and defendants.  


Finally, as Chief Justice Roberts recognized in his separate McNeely opinion, the express wording of the Fourth Amendment conveys a warrant preference, not a warrant requirement.  Again, reasonableness has always been the linchpin for this constitutional provision, as stated in its plain language.  See Board of Education v. Earls, 536 U.S. 822, 828, 122 S.Ct. 2559, 2564 (2002); Hulit v. State, 982 S.W.2d  431, 435-36, 438 (Tex. Crim. App. 1998).  The State contends that, when officers follow accepted medical practices in a sanitary setting, the seizure is reasonable.  By applying a statutory framework devised by a deliberative body, the provision appears even more neutral and detached from the specific case subsequently investigated.  Balancing the circumstances involving the State's great need, undeniable safety concerns, and the conceded existence of an exigency involving the ongoing destruction of blood-alcohol evidence, imposing a framework whereby consent is implied based upon the privilege invoked by driving on the roadways is objectively reasonable under the Fourth Amendment.   
IV.
Warrantless seizure valid under search-incident-to-arrest exception 

Yet another reason exists to approve of the instant seizure. The blood draw was also valid pursuant to the search-incident-to-arrest exception to the warrant preference, especially in light of the recognized exigency regarding the dissipation of alcohol from the blood.  McNeely, 133 S.Ct. at 1568 (“in every case the law must be concerned that evidence is being destroyed”).  In Cupp  v. Murphy, the Supreme Court upheld the warrantless search of the defendant's body – obtaining samples from underneath his fingernails – as a search incident to arrest.  The officers possessed probable cause to believe the defendant had strangled the victim, and the circumstances also involved a potential exigency.  See Cupp v. Murphy, 412 U.S. 291, 294-95, 93 S.Ct. 2000, 2003 (1973) (analogizing the highly evanescent characteristic of the fingernail scrapings to the exigent nature of blood alcohol described in Schmerber).
  


In the search-incident-to-lawful-arrest scenario, a law enforcement officer may conduct a full but reasonable search of a person, unlike the scenario often seen where the search focuses on a vehicle.  See, e.g., Arizona v. Gant, 556 U.S. 332, 338, 129 S.Ct. 1710, 1716 (2009).  Here, the nexus between the crime being investigated and the search being sought is beyond dispute.   Additionally, a search-incident-to-arrest considers the need to preserve evidence.  


Blood tests are a reasonable, highly effective means for determining the degree to which a person is under the influence of alcohol.  Schmerber, 86 S.Ct. at 1836.  Moreover, blood tests have been described as commonplace, routine, and safe by the Supreme Court.  See South Dakota v. Neville, 459 U.S. 553, 563, 103 S.Ct. 916, 922 (1983);  Breithaupt v. Abram, 352 U.S. 432, 436, 77 S.Ct. 408, 410 (1957).  Again, based upon a valid exception to the Fourth Amendment’s warrant preference, another reason supports the validity of the search in question under the Fourth Amendment.
 

V.
Cumulative, non-dualistic approach to exceptions and reasonableness


In light of the various Fourth Amendment exceptions that provide support for the continued viability of Texas’ implied-consent framework, the State reiterates that reasonableness is the touchstone of the Fourth Amendment.  The compelled blood draw in this case qualifies not only as a consent search based upon the implied-consent doctrine regarding the privilege of driving, but also as conduct approved under the search-incident-to-arrest exception and the “special needs” exception.  Additionally, the scenario faced by the officer here also had exigencies similar to those in Schmerber.  Furthermore, each of these warrantless-seizure principles is buoyed by this additional factor, conceded by the McNeely majority when deciding the narrow, sole issue raised:  “in every case the law must be concerned that evidence is being destroyed.”  McNeely, 133 S.Ct. at 1568.  Therefore, in addition to each separate exception to the warrant requirement, the instant seizure is proper due to its objective reasonableness of seizure, based upon the confluence of the Fourth amendment principles that support this warrantless blood draw.  


CONCLUSION AND PRAYER TC \l1 "CONCLUSION AND PRAYER

The Defendant’s motion to suppress lacks merit and should be denied. 
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�  Statutory references cited throughout refer to the current version unless noted.  Furthermore, case law tells us that statutes are presumed constitutional until determined otherwise; challengers to a statute’s constitutionality bear the burden of rebutting presumed constitutionality.  Karenev v. State, 281 S.W.3d 428, 434 (Tex. Crim. App. 2009).    


�  Justice Kennedy wrote that, based upon the case’s issue-related posture, the case holds no more than “always dispensing with a warrant for a blood test” in a DWI scenario “is inconsistent with the Fourth Amendment.”  McNeely, 133 S.Ct. at 1569.  


�  This report may be found at � HYPERLINK http://www.nhtsa.gov/staticfiles/nti/pdf/811374.pdf.��www.nhtsa.gov/staticfiles/nti/pdf/811374.pdf.�  





�  Backtracking to Schmerber, in that case the Supreme Court recognized that a blood draw constituted a search and seizure implicating the Fourth Amendment.  Schmerber applied a two-part reasonableness test under the Fourth Amendment:  1) whether the police had legal justification to compel the blood draw, and 2) whether the officers employed reasonable means and procedures to extract the blood.  See State v. Johnston, 336 S.W.3d 649, 658 (Tex. Crim. App. 2011), cert. denied, 132 S.Ct. 212 (2011).  The Defendant’s claim herein only involves the first prong regarding the legal validity for the officer’s decision to obtain the warrantless draw.  


�  Consent becomes further complicated in an intoxication-related scenario because, by definition, the officer objectively believes that the defendant has lost the normal use of his mental faculties.  See Tex. Penal Code § 49.01(2)(A).  Indeed, the instant officer testified that the defendant was non-responsive and zoned-out.  Whether this behavior was the result of willful conduct or impairment is unknown.  The State’s need to rely on implied-consent provisions in DWI scenarios is heightened since probable cause supports the possibility that the DWI arrestee’s capacity to consider actual consent is diminished.  Cf. Miller v. State, 387 S.W.3d 873, 880-81 (Tex. App.–Amarillo 2012, no pet.) (where the trial court could have found incapacity under Tex. Transp. Code § 724.014, hence implied-consent had not been withdrawn).








� � HYPERLINK http://www.txdot.gov/government/enforcement/crash-reports.html.��http://www.txdot.gov/government/enforcement/crash-reports.html.�  


�  See Schmerber, 384 U.S. 757, 86 S.Ct. 1826.


�  In McNeely, the majority acknowledged that, unlike the exigent circumstances exception, the traditional warrant exception known as search-incident-to-arrest applies categorically to such situations, not requiring a case-by-case analysis.  McNeely at 1558 n.3. 






