Present the Affidavit to DSHS or its Designee
• There is no formal procedure for presenting the affidavit to the health authority.
H&S § 81.050(c).

Who is the Designated Health Authority?
•
•
•

The Local Health Authority (LHA) will usually be the designee.
If the county does not have an LHA, the HA is the DSHS Regional Director.
If the LHA refuses to decide, the following may decide:
• A licensed physician employed by the local health department who is
responsible for the control of notifiable conditions; or
• If there is no such physician employed by the county or municipal health
department, then the DSHS Regional Director.

25 TAC § 97.12(d).

The Health Authority
1. Reviews the request; and
2. Informs the requestor whether the request meets the criteria for risk of infection.
H&S § 81.050(d); 25 TAC § 97.12(f).

Health Authority Administrative Order
If the HA issues an order for mandatory testing:
THE ORDER must:
1. State the grounds, provisions, and factual basis for the order;
2. Refer the source person to appropriate health care facilities for testing; and
3. Inform the source person of:
a. The source person’s right to refuse; and
b. The HA’s authority to request a court order requiring the test.
NOTICE: The HA must provide notice of the order to the source person that is:
1. Written;
2. Prompt; and
3. Confidential.
H&S § 81.050(e); 25 TAC § 97.12(f).
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If the Source Refuses to Comply with the Administrative Order
1. HA may request
2. “the prosecuting attorney who represents the state in district court”
3. petition the district court for a hearing on the matter.
(The statute says the attorney “shall” petition the court.)
H&S § 81.050(f); 25 TAC § 97.12(f).

The Source’s Rights
1. Source has a right to an attorney;
2. The court shall appoint an attorney if the source can’t afford one;
3. Right to an attorney cannot be waived unless the source has consulted with an attorney.
H&S § 81.050(f); § 25 TAC 97.12(g).

District Court Hearing
1. Court reviews administrative order and determines:
a. whether exposure occurred; and, if so,
b. whether the exposure “presents a possible risk of infection as defined by department rule.”
2. State & Source may present evidence
3. Court issues order requiring counseling & testing of source or denies petition.
(Court may order court costs against requestor if no reasonable cause for request.)
H&S § 81.050(g) (emphasis added); 25 § TAC 97.12(h).

EVIDENTIARY STANDARD: As a “reportable disease,” the criteria for exposure to COVID-19 is
whether “there has been an exposure via the usual mode of transmission [of COVID-19] as
determined by the department or the local health authority.” 25 TAC § 97.11(c)(6).

BURDEN OF PROOF: Neither H&S § 81.050 nor 25 TAC § 97.12 state a B/P for the court hearing.
Legal reasoning suggests that the B/P should be the same as other legal proceedings for obtaining
a specimen by legal compulsion, such as a blood draw search warrant; thus, the standard should
be probable cause (or “good cause,” or “reasonable cause” in civil terms) which is less than
preponderance of the evidence.

ISSUE BEFORE THE COURT, therefore, is whether there is probable cause to conclude there was
“possible” exposure “via the usual mode of transmission” as determined by the HA.

Test results: HA informs requestor and source of results, and need for medical follow-up, if
applicable. H&S § 81.050(h); 25 TAC § 97.12(i).
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