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An updated flow chart on how
incompetency works

Years ago, this journal published a chart (written by Shannon Edmonds, our
Director of Government Relations) depicting how incompetency is litigated in
criminal courts. As a service to our members, Ashley Martin, our Research Attor-
ney, has updated it here.

Chapter 46B: Incompetency to Stand Trial

Please note: All statutory references are to Code of Criminal Procedure Chapter 46B.

Competency issue raised by either
party or court [46B.004(a)]

Finds no Court conducts informal inquiry [46B.004-.005] ‘
evidence

Finds some

evidence

Criminal proceedings resume

‘ Court orders evaluation [46B.021-.027] ‘

‘ Report by expert(s) due within 30 days [46B.026] ‘

contested uncontested

‘ [see subchapter C, ‘
. - - 46B.051-.
Hearing to jury or judge requested ¢B.051-.055] ‘ No hearing requested [46B.054] ‘

by either party or the court ‘
‘ / Competent (Note: Law is

Competent Incompetent silent regarding agreed

competency at this stage.)
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Criminal proceedings resume ‘ Initial commitment [see subchapter D, 46B.071-.086] ‘
Released on bail or outpatient
commitment [46B.072]
Inpatient commitment |

[46B.073 et seq.] .
Outpatient
treatment not to

Not to exceed 60

Maximum-security unit days if misdemeanor | Facility as directed by exceed 120 days
for CCP Art. 17.032(a) or 120 days if felony | local MH/ID authority [46B.0782(b)]
or "3g" offense [46B.073(b)]

Returned to court (cont’'d on opposite page)
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Returned to court (cont’'d from opposite page) ‘

contested B . uncontested
Restoration determination

1 [46B.084] l

Hearing to jury or judge No hearing
requested by either requested
party or the court

l

Competent Incompetent

Criminal proceedings resume

criminal court retains jurisdiction

Charges pending [see subchapter E] ‘4—{ Extended commitment }—» ‘ Charges dismissed [see subchapter F]

\

MI hearing or Intel!ectual disability Determination by court of evidence
[46B.102] hearing [46B.103] to support finding of Ml or ID?
‘ Meet criteria for civil commitment? | m
* -] &
yes Unknown (law doesn’t Transfer to (.:ivil court Defendant
address this possibility) for proceedings under released
subtitle C or D, Title 7, [46B.151(d)]
H&S Code [46B.151]

Maximum security unit for CCP Art. | | Facility as directed by local
17.082(a) or “3g” offense [46B.104] | | MH/ID authority [46B.105 or .106]

Redetermination of competency
procedures available upon request of
either party or the facility [46B.108-.117]
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