The Texas
Prosecutor

“It shall be the primary duty of all prosecuting attorneys ... not to convict, but to see that justice is done.”
Art. 2.01, Texas Code of Criminal Procedure

My 2018 New Year’s resolution:
better trial preparation

“Failure to prepare is preparing to
fail.”! This is one of my favorite quotes
from legendary UCLA basketball
coach John Wooden because it ap-
plies so perfectly to trial work.

All the successful trial prosecutors I know embody this
maxim. They are fanatical and obsessive about thorough
case preparation, and their results reflect it. I've been fortu-
nate throughout my career to observe, learn from, and try
cases with or against some of these great prosecutors.
They’ve taught me a lot. And because the start of a new year
is a great time to take stock of yourself and look for areas to
improve in, I’'ve decided that in 2018 I'm resolving to be bet-
ter-prepared for trial.

In support of this broad resolution, I've identified three
specific New Year’s resolutions that I need to focus on to be-
come a better prosecutor next year. Whether these resolu-
tions resonate with you or not, my hope is that they will
make you think about the topic and challenge you to be bet-
ter prepared the next time you announce: “State’s ready.”

Resolution 1: “I won’t let advocacy distract me
from preparation.”

Experienced trial prosecutors know that proper preparation
will beat superior trial advocacy almost every time. To ex-
plain the difference, I'll say that advocacy is a command of

By Bill Wirskye
First Assistant Criminal District Attorney in Collin County

the courtroom. Preparation is a command of the facts. Ju-
ries will forgive poor advocacy but not poor preparation. But
preparation and advocacy are not unrelated concepts. On
the contrary, a properly prepared case is the foundation on
which effective trial advocacy is built. Preparation is not
only a prerequisite for advocacy; it is the most effective type
of advocacy, in my opinion. Yet there can be a tension be-
tween the two concepts for prosecutors of all experience lev-
els. Too much of a focus on advocacy can distract us from
proper preparation. Let me explain.

An over-emphasis on advocacy is common in rookie
prosecutors. They haven’t learned how to prepare yet, and
theyjust don’t realize how important it is. New prosecutors

Continued on page 20



Prosecutors helping prosecutors with
Hurricane Harvey disaster relief

When Hurricane Harvey came
to visit and just wouldn’t go
away, our phones here at
TDCAA lit up with people ask-
ing, “What can we do to help?”

So many people lost their lives and their homes!
Our profession was in need, and y’all were anx-
ious to help.

That is where the Board of the Texas District
and County Attorneys Foundation stepped in.
The Foundation is an educational foundation,
but IRS rules allow such an existing organization
to serve as temporary home for charitable dona-
tions aimed at disaster relief. Within no time, the
Foundation created the Hurricane Harvey Disas-
ter Relief Fund. The fund was a vehicle for dona-
tions to support Texas prosecutor office staff
impacted by Harvey, with 100 percent of the do-
nations going directly to those in need. The Fund
accepted donations through October 31, and re-
lief checks have been distributed. By the end of
December, the fund closed with a zero balance.

Alist of all those who donated to the fund is
on the back cover of this journal. These folks in
very short order donated $37,455 to help our
friends restore their lives. Thank you to everyone
who reached into their own pockets to help—that
is what the Foundation is about. I want to give
special recognition to a few folks: Rusty Hardin,
who started us off with an anchor gift of $5,000;
Travis County Attorney David Escamilla offered
a $5,000 matching challenge at TDCAA’s Annual
Update, which was enthusiastically met by our
membership; and the Criminal Justice Section

By Rob Kepple
TDCAF and TDCAA Executive Director in Austin

of the State Bar of Texas generously donated
$5,000.

T also want to thank our friends from around
the country. The Cajun Navy sailed to Houston
to offer help on the ground, but the Cajun DA’s
Association showed up big time—East Baton
Rouge Parish District Attorney Hillar Moore, his
assistant Mark Dumaine, Calcasieu District At-
torney John DeRosier, and Louisiana District
Attorneys Association staffers Pete Adams and
Roxie Barrios Juneau (plus many other
Louisiana prosecutors) kicked in. And Hillar,
Mark, and John all came to Texas to help in
cleanup efforts. Prosecutors from many other
states—North Carolina, Virginia, Oklahoma,
New York, Indiana, and Colorado—also do-
nated. (Thanks to Staten Island Executive Assis-
tant District Attorney Timothy Koller, who not
only donated but called to check how everyone
was.) The National Association of Prosecutor
Coordinators kicked in $1,000, and the National
District Attorneys Association added $2,500.

Finally, I want to give a shout-out to the en-
tire staff of the Bessemer Cutoff (Alabama) Dis-
trict Attorney’s Office, led by Lynneice
Washington. At the very end of the donation pe-
riod, we received a check that represented a col-
lection from the entire staff. 'm humbled that
they took the time to help those in our profession
a couple states away.

Though the aid the Foundation offered can-
not make everyone whole, it is part of the healing
process, and we should all be proud that when
our friends needed help, we stepped up.
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Five years ago, the Texas Dis-
trict and County Attorneys As-
sociation issued a ground-
breaking report titled “Setting
the Record Straight on Prose-
cutorial Misconduct.”

(If you haven’t read it, I highly recommend that
you do. Search for it on our website.) It was
ground-breaking because it represented the
product of a self-examination of our profession
that hadn’t happened anywhere in our country.
As prosecutors, we all are used to keeping our
heads down and doing the job, but there was a
growing sense that our profession was a step be-
hind—on exonerations, wrongful convictions, the
use of developing forensic science, and respond-
ing to attacks on our core functions.

It was time for introspection. The TDCAA
leadership appointed a committee whose job was
to investigate prosecutors’ role in preventing
wrongful convictions and make recommenda-
tions on how our profession could take the lead
in bolstering the public’s confidence in the crim-
inal justice system. The committee examined ex-
onerations based on forensic science, eyewitness
misidentification, and prosecutorial misconduct
(including failure to disclose exculpatory evi-
dence). They interviewed prosecutors, defense
attorneys, law professors, and law enforcement
officials in their quest to better appreciate the
problems in these areas and to look for ways
TDCAA might enhance training and other sup-
port services for the benefit of the profession. We
were determined to go where the investigation
led us.

In the end, the committee made 10 findings
and followed up with a number of recommenda-
tions to restore our profession to a leadership
role in the criminal justice profession.

How have we done in these last five years?
Here are some key advances.

Conviction integrity
Prosecutors recognize that—with no bad inten-
tions—a person can be wrongfully convicted. We

“Setting the Record Straight on
Prosecutorial Misconduct”—five years later

By Rob Kepple
TDCAF and TDCAA Executive Director in Austin

have spent a lot of time re-examining cases in
light of new science, and everyone has taken a
second look at eyewitness identification (more
on both of those in a bit). Prosecutors rolled up
their sleeves and led the way in conviction in-
tegrity, even on a national level.! Additionally,
prosecutor offices in Bexar, Dallas, Harris, Tar-
rant, and Travis Counties have established con-
viction integrity units to examine past cases.
Even without an established “unit,” modest-sized
and small offices have devoted time and energy to
reviewing cases that deserve attention.

Forensic science
Advancement in the science of DNA has allowed
us to take a closer look at past cases. In the last
few years, prosecutors have not shied away from
DNA testing when it can make a difference in
evaluating a prior conviction. Indeed, when sci-
entists raised questions about the proper inter-
pretation of “mixture DNA” evidence, Texas
prosecutors took the lead in a statewide review
of every conviction that may have been sup-
ported by a mixture DNA analysis. You might re-
call Galveston County CDA Jack Roady speaking
atanumber of TDCAA courses about the need to
get in front of this issue and be proactive. (You
can read an article about the topic from his first
assistant, Kevin Petroff, at www.tdcaa
.com/journal/changing-state-dna-analysis.)
That process is still ongoing, and prosecutors
continue to be involved.

Texas prosecutors have taken a leadership



role in forensic science. We are lucky to have the
Texas Forensic Science Commission, which ad-
vances the use of science in our courthouses in an
organized fashion. Prosecutors, including Brazos
County DA Jarvis Parsons, have been deeply in-
volved in the commission’s work.

Eyewitness identification

The Innocence Project and others have argued
that up to 80 percent of wrongful convictions
were due at least in part to inaccurate eyewitness
identifications. As a result, TDCAA continues to
train on eyewitness identification protocols and
best practices. In addition, prosecutors were very
involved in recent statutory changes that en-
hance the courtroom scrutiny of eyewitness tes-
timony. House Bill 34 (85th Regular Session) was
the culmination of the Timothy Cole Exonera-
tion Review Commission’s efforts. Staley Heatly,
the DA in Wilbarger, Hardeman, and Foard
Counties, sat on the commission and was instru-
mental in developing the bill’s language regard-
ing procedures and protocols for eyewitness
identifications. Importantly, the bill as passed re-
flects the evolving science surrounding eyewit-
ness testimony, and it would not have received
proper scrutiny without prosecutor involvement.

Discovery

The committee recognized that although prose-
cutorial misconduct was rare, most claims were
based on assertions that the prosecutor had not
disclosed exculpatory or impeaching evidence. At
the time, TDCAA committed to doubling down
on our Brady training efforts (which had been in
full swing for five years before our report was is-
sued), and we committed to examining best prac-
tices and laws around the country.

In 2013, the Legislature passed a bill drafted
by then-Bexar County Criminal District Attorney
Susan Reed mandating that every prosecutor
take a course on Brady every four years. TDCAA
implemented that mandate in 2014 when, with
funding from the Texas District and County At-
torneys Foundation (TDCAF) and the Criminal
Justice Section of the State Bar, we produced an
hour-long Brady training available to all lawyers
on our website free of charge. (That course re-
mains online [you can view it at http://tdcaa.lit-
mos.com/online-courses], but now that we’re at
the four-year mark, we’ll be updating it sometime
this year to reflect the Michael Morton Act and
cases interpreting it.)

Speaking of, that same year, the Texas Legis-

lature also passed sweeping discovery reform
known as the Michael Morton Act. The act goes
well beyond Brady in its requirements for disclo-
sure, and it is behind only the discovery law in
North Carolina in its breadth. Texas prosecutors
participated in the development of that statute,
and although the implementation has not been
without challenges, we have earned praise from
Michael Morton himself for our dedication to ef-
fective discovery for the defense.

Many of you were in the audience at
TDCAA’s Annual Update in 2013 when Mr. Mor-
ton delivered the keynote address. He humbly
observed that the job you do is important—wryly
noting that he had spent 27 years locked up with
scary people who had been rightfully convicted—
and that prosecutors had to be dedicated to doing
their jobs right. As you recall, we gave him a
standing ovation. I believe our profession took
his words to heart.

Cognitive bias

Another recurring theme in wrongful convic-
tions is cognitive bias. “Cognitive bias” means
that people tend to believe what fits their precon-
ceived notions. It’s not bad; it’s actually how we
learn. But it can lead to inaccurate beliefs when
our notions are so strong that we discard ideas
and evidence to the contrary. We can see how this
is dangerous in prosecution: If alaw enforcement
officer or prosecutor comes down with abad case
of “tunnel vision” early in a case, he risks ignoring
evidence that points to innocence, and he might
not recognize something exculpatory staring him
right in the face.

To be forewarned about this danger is cru-
cial, and we have had the benefit of presentations
by Alafair Burke, a professor at Hofstra School
of Law and former prosecutor, on the subject.
Professor Burke has argued that too often prose-
cutor conduct has been “viewed through the lens
of fault, blame, and intentional wrongdoing.”? In-
stead, Burke believes the present climate pres-
ents “an opportunity for prosecutors themselves
to counter the traditional fault-based narrative
and to become partners in the emerging move-
ment to prevent wrongful convictions.” It ap-



Five years ago, it
seemed our
profession was a step
behind. Not today. |
am proud to see how
Texas prosecutors
humbly took time out
five years ago to do
some real
introspection on our
profession.

pears that Texas prosecutors are embracing that
approach. We agree with Professor Burke that
training on the dangers potentially posed by cog-
nitive bias is essential. You will be seeing more of
itin the future.

Accountability

During its research phase, the committee spent
quite a bit of time discussing accountability for
wrongdoing. One narrative floating out there five
years ago was that Texas prosecutors were not
held accountable for their conduct. This was a
tough area to delve into because it meant doing
something uncomfortable—talking about the
past missteps and misconduct of Texas prosecu-
tors.

Nonetheless, the committee researched the
topic and discovered that there is indeed plenty
of accountability for Texas prosecutors, from
State Bar discipline and criminal investigation,
to removal from office and courts of inquiry.

Even so, there have been additional develop-
ments in the discipline of prosecutors since the
report was issued. In 2013, the Texas legislature
passed a bill mandating that all discipline for
prosecutors relating to Brady violations be pub-
lic. The bill also removed any statute of limita-
tions for such disciplinary actions.® In addition,
the State Bar president took the unusual step of
declaring that the Bar would be actively pursuing
prosecutors.* As far as I can tell, the Bar has been
true to its word with the disbarment of the pros-
ecutors in the Morton and Graves cases, as well
as several other Bar actions.®

As I have mentioned before, an active Bar
process is a good thing as long as it is fair and
even-handed and gives all segments of the Bar
equal attention when it comes to allegations of
misbehavior. We shall see how it plays out in the
future.

Management training
The report hammers home the need for profes-
sionalism among prosecutors, as well as contin-
ual training on how to seek justice. These
recommendations, while not directly calling for
it, planted a seed for a new type of prosecutorial
training: management skills.

The genesis of the Prosecutor Management
Institute (PMI) was the recommendation that
TDCAA design Brady training that met the needs

of the different “strata” within an office: elected
prosecutors, mid-level supervisors, new prosecu-
tors, support staff, and investigators. As well-in-
tentioned as an elected may be in leading her
office in an ethical manner, most courtroom jus-
tice is accomplished by the prosecutors in the
trenches. Are prosecutor offices good at making
sure the elected prosecutor’s vision makes it all
the way down to the newest hire? Though every
major industry has management training pro-
grams to ensure quality, safety, and success, the
same is not true for prosecution. Someone be-
comes a manager or court chief because he tried
a lot of cases well, not because he’s an especially
gifted leader.

With the support of the TDCAF, in the last
two years, the TDCAA staff and Training Com-
mittee have developed the first module of the
Prosecutor Management Institute meant for new
supervisors. Itis the first of its kind in the nation,
and the Fundamentals of Management course
has been enthusiastically received. (Read more
about it from TDCAA’s Training Director, Brian
Klas, at www.tdcaa.com/journal/long-last-man-
agement-training-masses.) Our next step is to
build up our capacity to offer the course all over
the state on a consistent basis. In the long run,
this course promises to revolutionize the opera-
tions of a typical prosecutor office and may be the
most significant endeavor to come from the work
of the committee five years ago.

Conclusion

Times have changed. Five years ago, it seemed
our profession was a step behind. Not today. I am
proud to see how Texas prosecutors humbly took
time out to do some real introspection about our
profession. Now, here we are, and I believe Texas
prosecutors are a step ahead in the search for
truth and justice. I'm honored to work for you.

TDCAA leadership for 2018

On December 6, the TDCAA held its annual busi-
ness meeting to elected our board for 2018. Ran-
dall Sims (DA in Potter and Armstrong Counties)
will serve as Chair of the Board; Jennifer Tharp
(CDA in Comal County) will take the reins as
President; Jarvis Parsons (DA in Brazos County)
was elected as the President-Elect; and Kenda
Culpepper (CDA in Rockwall County) was
elected as Secretary/Treasurer. Additionally,
Teresa Todd (CA in Jeff Davis County) will serve
as County Attorney-at-Large and Greg Willis
(CDA in Collin County) will serve as Criminal



District Attorney-at-Large. Dusty Boyd (DA in
Coryell County) will serve as District Attorney-
at-Large, and Justin Wood (ADA in Travis
County) will serve as Assistant Prosecutor-at-
Large.

For 2018 you will be served by the following
Regional Directors: Region 1, Landon Lambert
(CAin Donley County); Region 2, Dusty Gallivan
(CA in Ector County); Region 3, James Hicks
(CDAin Taylor County); Region 4, Stephen Tyler
(CDA in Victoria County); Region 5, Jack Roady
(CDA in Galveston County); Region 6, Patrick
Wilson (C&DA in Ellis County); Region 7, Kriste
Burnet (DA in Palo Pinto County); Region 8,
Julie Renken (DA in Washington and Burleson
Counties. Thanks to this great group for stepping
up to serve!

Public Service Loan Forgiveness
program in jeopardy

My guess is that a number of prosecutors reading
this column have enrolled in the federal Public
Service Loan Forgiveness (PSLF) program. For
those of you who don’t know about it, it started
10 years ago by President George W. Bush. Under
the plan, once enrolled, a person could work in
any number of public service jobs, including
prosecution, for 10 years—all the while making
payments on his student loans—and the balance
of those federal student loans would be forgiven
after 120 payments. Sounds great, right? Of
course, for the last 10 years, the government has
not had to forgive any loans, but the bill is coming
due this next year.

Yes, you guessed it, now the federal govern-
ment may renege on the promise. You can read
about it here: www.forbes.com/sites/andrewjo-
suweit/2017/08/18/is-this-the-end-of-public-
service-loan-forgiveness. In the next budget, the
bill for relief under the PSLF would be $24 bil-
lion. As you might imagine, it is a target for
budget hawks this year, especially in light of the
move to pass tax reform.

In response, the American Bar Association
and other trade groups have created a coalition
to bird-dog this issue. Our friends at the National
District Attorneys Association are paying close
attention, I promise. If you need more informa-
tion or want to get involved, contact me and I will
put you in touch with the coalition leadership.

You’ve got what others want
OK, so you didn’t get an offer at a deep-rug law
firm and instead took a job at a prosecutor office.

You work long hours, earn a government salary,
and never feel like you're prepared enough. But
you're also trying cases in front of judges and ju-
ries, getting satisfaction that you are doing im-
portant work, and learning how to seek justice.
Not a shabby way to spend a workweek.

Turns out some folks in the deep-rug firms
long for your job, and a few get a chance to do it
under a “loaner lawyer” program operated in the
Dallas County Criminal District Attorney’s Of-
fice. Texas Lawyer magazine recently published
an article about Akin Gump attorney Kendrea
Tannis. (Read about her here: www.law.com/tex-
aslawyer/ sites/texaslawyer/2017/11/01/a-
promising-young-litigator-gains-trial-experienc
e-by-volunteering-to-be-a-misdemeanor-prose-
cutor-at-the-dallas-das-office.) Kendrea is on
loan from Akin Gump to the DA’s Office so she
can gain trial experience while helping with the
prosecutor office’s caseload. The Akin Gump
partner who chose Kendrea for the program,
Scott Barnard, had some great things to say
about the work of a misdemeanor prosecutor,
having done the lawyer-loaner program himself
years ago: “It was the most fun I ever had as a
lawyer. It’s like going back to college, in a way, be-
cause they’re training lawyers on the fundamen-
tals of misdemeanor trials.”

If you feel like there are not enough hours in
the day with your misdemeanor cases set for trial,
I hope you remember that you are getting some-
thing that is pretty unusual in the practice of law:
jury trials. Add in that you are seeking justice,
and you may realize why so many lawyers who
were ever prosecutors say it was the best time in
their professional lives. sk

Endnotes

! https://www.americanbar.org/content/dam/aba/
publications/criminal_justice_magazine/v31/chandler.authcheck
dam.pdf.

2 Burke, Neutralizing Cognitive Bias, Hofstra Legal Studies
Research Paper Series, Research Paper No. 07-4, 2007, at 2.
https://papers.ssm.com/sol3/papers.cfm.

3 See Tex. Gov't Code §81.072.

* Apfell, Trey. "Modern Musings,” President’s Opinion, Texas Bar
Journal, December 2014.

5 See "Just Disclose It," The Texas Prosecutor, March-April 2016.
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In the immortal words of John
“Hannibal” Smith, “I love it
when a plan comes together.”

As you may recall, Hannibal led a former crack
commando unit of the U.S. Army in the Los An-
geles underground in the early 1980s. (I hear they
are still wanted by the government.) For our pur-
poses, there can be no question that, like Hanni-
bal Smith’s scrappy team banding together to
save work-a-day families besieged by unscrupu-
lous real estate developers, TDCAA’s 2018 train-
ing has come together—all because of teamwork!
The calendar is available online now at
www.tdcaa.com/training.

In the last months, I've described how
TDCAA’s training is developed, and I have ex-
tolled the virtues of the people involved in that
development. Avid readers of this journal now
know all about training questionnaires, member-
ship boards and committees, and how to make
training suggestions. Those readers know that it
is only through the hard work and dedication of
their colleagues, serving on boards and commit-
tees, that TDCAA is able to digest our collected
data and provide a quality training product. (You
could say that, collectively, those folks make a
real “A” team. Yes!) Through their efforts,
TDCAA is able to plan nine major seminars a year
and still remain flexible enough to conduct sev-
eral smaller training events. In the last three
months, I've had meetings with the Investigator
Board, Civil Committee, and Training Commit-
tee to plan 2018 training. While much of the de-
tail work remains, the broad topics and direction
of the training is in place.

So what do we have on the horizon for 2018?
Solid. Gold.

Prosecutor Trial Skills Course

As is tradition, we kick the year off with the first
of our two Prosecutor Trial Skills Courses
(PTSC). Designed with new prosecutors in mind,
this weeklong course covers the skills and prac-
ticalities necessary to develop into a successful
Texas prosecutor. The instructors and faculty ad-
visors for this course are culled from the very best
prosecutors in the state, and their shared experi-
ence is an invaluable resource to attendees. If you
are a new attorney, new to prosecution, or just
looking for a solid refresher, this is the course for
you. 2018 will see us in San Antonio for the Jan-

Our plan for 2018 has (largely) come together

y Brian Klas
TDCAA Training Director in Austin

uary and July PTSC, and we’ll be returning to
Austin in 2019.

Investigator School

In February, we’ll be in Galveston for our Inves-
tigator School. The Investigator Board came
armed with great ideas for its annual conference
this year, and it shows. There is an increased
focus on those issues that often fall to DA and CA
investigators: evidence destruction, writs of at-
tachment, and dealing with mentally ill defen-
dants. We’ll also be hitting areas that recognize
our investigators as some of the most experi-
enced peace officers in their jurisdictions. Often,
they are the point of contact for local agencies
with questions on such topics as eyewitness iden-
tification, human trafficking, and outlaw motor-
cycle gangs. (One topic we won’t cover is
exhumations, butif there is a glut of need, we may
return to that in a future year.) And, as always, we
will have a full-day track set aside to provide
training specifically for investigators new to a
prosecutor office. Be advised that the school is a
day shorter this year, but we are still able to pro-
vide 24 TCOLE hours.

Specialty schools

The Training Committee’s hard work makes an
entry with the first of two specialty schools in
April. The April school is the longer event at four
days, and this year we are returning to “crimes
against kids” as the topic. This is always one of
the most-requested and well-attended seminars
we put on. In addition to alegal update and topic-
appropriate ethics discussions, tracks are split to
cover child sex assaults, child exploitation, and



child injury cases. Each track will highlight the
obstacles prosecutors face when handling such
cases and identify methods to overcome those
obstacles, be it at intake or during trial.

When it comes to repeating seminar topics,
the archives at TDCAA headquarters are exten-
sive, and it is fascinating to look back at two
decades’ worth of Crimes Against Kids agendas.
Each one builds on the prior course and reflects
the prosecutorial needs of the time. We try and
stay true to that course, and this year the com-
mittee has knocked it out of the park. We all know
that these are some of the most difficult cases,
and they often go to trial (rather than endingin a
plea). This seminar is an exceptional opportunity
for prosecutors newly assigned to these cases to
learn the skills they need to see justice done as
well as provide more seasoned child-crime pros-
ecutors new ways to skin cats.

In the interest of trying new things, I've had
the pleasure of meeting with representatives
from the Supreme Court of Texas’s Children’s
Commission and the Department of Family and
Protective Services (DFPS) to discuss adding a
track for CPS prosecutors and DFPS attorneys. I
firmly believe that one of the hallmarks of
TDCAA training is the opportunity for prosecu-
tors to meet each other, share ideas, and know
they are not on an island. We’ve not always been
able to provide that opportunity to prosecutors
assigned to CPS cases, but including CPS training
during Crimes Against Kids is something we’ve
done before and is, frankly, a natural fit.

Our second specialty school is a three-day
seminar in June, and the Training Committee
decided we’d cover forensic evidence. This school
is typically a single track of training with a nar-
rower focus—I guess that is why we call it a spe-
cialty school. By taking a deeper dive on this
topic, we can provide expertise in the collection,
interpretation, protection, and defense of foren-
sic evidence. We’ll be covering the usual suspects
of DNA, cell phones, and toxicology, and we’re
also going to have an “effective use of evidence in
the courtroom” talk and an hour on firearms.
This school is a great way to bridge any gaps you
may have with the moving train that is forensic
science. By attending the course, you won’t be
able to build that train, but at least you’ll be able
to hop on and know it runs on steam. It is an old-
timey train that arrives in Dallas in June, so make
your travel plans accordingly.

Civil Law Seminar

It’s in May and is, once again, rock solid. I love
meeting with the Civil Committee because it re-
minds me of just how little I know. I cannot thank
these committee members enough for the all the
unintended lessons in humility I’'ve received
since becoming Training Director. If nodding
along like you know what everyone is talking
about is a skill, I can honestly say I'm good at
something,.

For this year’s course, in addition to the typ-
ically fantastic legal updates, the committee
identified some pretty cool areas of training to
cover. On the heels of the coastal disasters our
state suffered in 2017, for example, we’ll be sup-
plying the most up-to-date training to prepare
for, react to, and deal with disaster fallout. Given
the ongoing extreme conditions some of our
member offices find themselves in, we will recruit
instructors with the most expert and relevant in-
formation at our disposal. If you handle even
some of the civil matters in your office and have
yet to attend this conference, make a plan to
come to Corpus Christi in May.

Advanced Advocacy Course

Later this year, prosecutors with a few years of
experience will have an opportunity to apply for
TDCAA’s Advanced Trial Advocacy Course in Au-
gust. As usual, the Baylor Law School in Waco will
graciously host. This is a limited-attendance
course, the requirements of which are listed on
our website. It is built around a single, real-life
case—2018’s topic is intoxication manslaughter—
and attendees receive in-depth training and
courtroom practice for that type of case.

This year, we are doing something a little bit
different with the Advanced Course. We will still
host our normal-sized advanced trial advocacy
course, but in addition, we will also run an ad-
vanced appellate advocacy course. Getting a
course with an appellate focus has been re-
quested numerous times, and it has been in the
works for a while. The future is now, and in 2018
we are going to make it happen! Both courses will
work different procedural portions of the same
intox manslaughter case. They will weave to-
gether for some shared classroom work and split
off for more specific classes and practical exer-
cises. If you are ready for a training challenge and
a course designed to make you a better advocate
for the truth, put areminder on your calendar to
apply for this course as soon as the brochure hits
your desk.

If you are ready for a
training challenge
and a course designed
to make you a better
advocate for the truth,
put a reminder on
your calendar to apply
for our Advanced
Advocacy Course as
soon as the brochure
hits your desk
(sometime in May).



And soon
The next big training after our Advanced Course
is the Annual Update in September. I cannot tell
you a thing about the Annual training because it
hasn’t been planned yet. Setting the agenda for
the Annual will occur during the next round of
board and committee meetings in the spring, so
if you want to make a suggestion, the time is right.
I can tell you that we’ll be making a triumphant
return to the Texas coast: The conference will be
in Galveston, but not at a usual location. In 2018,
we’ll be at Moody Gardens. It’s a fun spot. There’s
an aquarium and more than one novelty penny-
smashing machine.

Like the 2018 Annual Update, our KP-VAC

Seminar has not yet been planned either, butitis
going to be in Kerrville. I don’t expect there to be
penny-smashing machines, but I bet we have a
good time anyway.

That, friends, is a bird’s eye view of the 2018
TDCAA schedule of training—at least the first
two-thirds of the year. We strive to post complete
course agendas online and deliver paper
brochures about three months before each train-
ing event, which means you need to keep a weath-
ered eye on our website for registration dates and
complete course descriptions. Dates and hotel in-
formation for every seminar, even those whose
agendas aren’t yet finalized, are already on our
website so you can mark your calendars and

In 2016, TDCAA’s Long-Range
Planning Committee met to
set the course for the associa-
tion over the next five years.

One goal was to merge the Key Personnel and
Victim Services boards into a single board that
had adequate representation from both key per-
sonnel and victim assistance coordinators
(VACs).

At November’s KP-VAC Seminar in Houston,
members approved (by a vote) the merger, and
elections were also held for the East Area (Re-
gions 5 and 6) and South Central Area (Regions 4
and 8). Congratulations to Jessica Saldana (Re-
gion 4—KP) of the Nueces County DA’s Office and
Sherry Magness (Region 6—VAC) of the Smith
County Criminal District Attorney’s Office! They
were elected to serve on the new Key Personnel-
Victim Services (KP-VS) Board beginning Janu-
ary 1, 2018.

Two additional representatives (one KP and
one VAC representative) will be chosen each year
by the president of the TDCAA Board of Direc-
tors and the chair of the KP-VS board. These ap-
pointments will mean that four board members
will be elected and four will be appointed.

The KP-VS Board prepares and develops
training programs for TDCAA seminars. Area

KP and VS board merger and elections

By Jalayne Robinson, LMSW
TDCAA Victim Services Director

representatives serve as a point of contact for
their regions. To be eligible for board service,
each candidate must have the permission of the
elected prosecutor, attend the elections at the
KP-VAC Seminar or be appointed, and pay mem-
bership dues. If you are interested in training and
want to give input on speakers and topics at
TDCAA conferences for KP and VACs, please
consider running for the board. If you have any
questions, please e-mail me at Jalayne.Robin-
son@tdcaa.com.

KP-VAC Seminar
The Westin Oaks Galleria in Houston was the
venue for a fabulous and dynamic seminar for key



make room reservations (if youre plotting out
your year already).
Until then, have a great 2018! sk
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personnel and VACs from all across Texas in No-
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seneScezanmelMeDaniel Award winner
Condublizeddtarter, a VAC in the Brazos County Dis-
p[an‘@‘ggetdgqygrney’s Office, was honored with

agri&“)%%ane McDaniel Award for her work

adq@?eg alf of crime victims at November’s KP-
'AC,Seminar. Melissa is instrumental in hosting
VEfeﬁléfI'! u.

cosufll%?’g’ Every Victim Every Time annual

u&”@&%ltyﬁyéw{wo—day conference teaches law
Miscekereamudus officers, prosecutors, medical staff,
ﬁduﬂiﬁclﬁ’é’ﬁf%ﬂﬁal services agencies, mental health
professionals, and others valuable information
aboutvictim issues related to the criminal justice

system. (For more information about Brazos
County’s Every Victim Every Time annual con-
ference, see http://www .evetbv.org.)

Melissa is pictured above (holding the
award) with coworkers (from left to right) Jessica
Escue, Rashmin Asher, Amanda Koenig, Jarvis
Parsons, and Brian Price, who drove to the award
ceremony to surprise her.

The Suzanne McDaniel Award is given each
year to a person employed by a county attorney,
district attorney, or criminal district attorney’s
office and whose job duties involve working di-
rectly with victims, and who has demonstrated
impeccable service to TDCAA, victim services,
and prosecution.

This year’s winner, Melissa Carter, exempli-
fies the qualities that were so evident in Suzanne
McDaniel herself: advocacy, empathy, and a con-

stant recognition of the rights of crime victims.
Congratulations, Melissa!

Oscar Sherrell Award Winner

Kristie Ponzio, office manager of the Kendall
County Criminal District Attorney’s Office, was
awarded the Oscar Sherrell award for her work
on the KP board and for establishing a brand-new
prosecutor office in Boerne. (She is pictured in
the photo below, in the center, along with me at
left and Katherine McDaniel, First Assistant
CDA, atright.) The Oscar Sherrell award is given

each year to a key personnel member of TDCAA
who provides exemplary service to the associa-
tion and in the field of prosecution.

Kristie served on the KP board, including as
vice chair, in 2015-2016, before she left the Bra-
zos County DA’s Office and moved to Boerne to
help newly appointed Criminal District Attorney
Nicole Bishop start her office. In 2017, Kristie
also worked on a TDCAA subcommittee that
helped plan the merger of the KP and VS boards.

We are so grateful for her help with TDCAA
projects, and we know Nicole and Katherine are
grateful for Kristie’s hard work and direction on
setting up the office. Congratulations, Kristie!

PVAC application deadline

Professional Victim Assistance Coordinator
(PVAC) recognition is a voluntary program de-
signed to recognize professionalism in prosecu-
tor-based victim assistance and acknowledge a
minimum level of training in the field. Applicants
must provide victim assistance through a prose-
cutor’s office and be a member of the Texas Dis-
trict and County Attorneys Association to be
eligible. Other requirements include:

o either three years’ experience providing di-
rect victim services for a prosecutor’s office or



five years’ experience in the victim services field,
one of which must be providing prosecutor-based
victim assistance.

* 45hoursof training in victim services (which
is equivalent to the number of hours in the Na-
tional Victim Assistance Academy program cre-
ated by the U.S. Department of Justice’s Office for
Victims of Crime). This training must be recog-
nized for CLE, TCOLE, social work, or licensed
professional counselor educational credits. It
must include at least one workshop on the fol-
lowing topics:

* prosecutor victim assistance coordinator
duties under Chapter 56 of the Code of Criminal
Procedure;

*the rules and application process for Crime
Victims’ Compensation;

* the impact of crime on victims and sur-
vivors; and

* crisis intervention and support counseling.

(An applicant with 10 years’ experience in di-

rect victim services [five of which must be in a
prosecutor’s office] may sign an affidavit stating
that the training requirement has been met in
lieu of providing copies of training receipts.)
o five professional references from individuals
not related to the applicant. One must be from
the elected prosecutor in the jurisdiction where
the applicant has been employed, and at least one
of the letters must be from someone in alocal vic-
tim services agency who has worked with the ap-
plicant for one year or longer. The remaining
three letters can be from other victim services
agencies, victims, law enforcement representa-
tives, prosecutors, or other criminal justice pro-
fessionals who have knowledge of the applicant’s
skills and abilities in the field of victim services.

The deadline for applications is January 31;
detailed requirements can be found in the Victim
Services tab of www.tdcaa.com.

2017 PVAC recipient

Karen Bertoni, a VAC in the Gregg County Crim-
inal District Attorney’s Office, was honored with
a PVAC certificate in November. Karen has
worked for the DA’s Office for eight years. She’s
pictured in the photo at right (on the right) with

me (on the left). Congratulations, Karen!
Fragilis concubine
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In-office visits fiducias. Pretosius
We at TDCAA realize the majority of VACs are
the only people in their office responsible for de-
veloping victim servicesprograms and compiling
information to send’to cri®i@w#gims as required
by Chapter 56 of the fod@w.(}pﬂ;ianal Procedure.
We realize VACs may €0k S anﬂne locally to
turn to for advice andsgjg s Buld use assis-
tance or moral SURpo1 ?Just that sort of
help, especially for new

This winter, my travels have taken me to
Maverick, Freestone, Kendall, and Bosque Coun-
ties to assist VACs with in-office consultations.
(See some photos on the opposite page of those
people I've visited.) Thanks to each office for al-
lowing TDCAA to support your victim services
programs! I thoroughly enjoy my job and realize
how nice it is to have someone to turn to when
victim services-related questions surface.

Ifyou are anew VAC and would like to sched-

ule an in-office, one-one-one visit, please e-mail
me at Jalayne.Robinson@tdcaa.com. I am avail-
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District Attorne§

, Roberto Serma, D.A

-~

ABOVE, from left to right: Investigator
Mario Santoya, Legal Secretary Daisy
Lopez, Clerk and Assistant Victims of
Crime Coordinator Sandra Perez,
Clerk and Victims of Crime
Coordinator Janie Fuentes, Assistant
District Attorney Martha Ponce,
District Attorney Roberto Serna,
Assistant District Attorney Amanda
Riojas, Clerk and Assistant Victims of
Crime Coordinator Cristina
Rodriguez, Investigator Richard
Guzman, and Investigator Erasmo
Ramon, all of the Maverick County
District Attorney’s Office.

Adam Slbley AT LEFT, TOP PHOTO, from left to

District Attornev right: VAC Glennda Wilke; First
R -' Assistant Criminal District Attorney
- S R > ; Katherine McDaniel; and VAC Maria
> T ¥ : Valpeoz, all of the Kendall County
' : Criminal District Attorney’s Office.
AT LEFT, MIDDLE PHOTO, from left
to right: District Attorney Adam
Sibley; VAC Danielle Spooner; Key
Personnel Deana Gann; Assistant
District Attorney Damon Kersh; and
First District Attorney Shaun
Carpenter in the 220th Judicial
District Attorney’s Office in Bosque
County.




Back to the basics of variance law

In Texas, the unit of prosecu-
tion for assault-by-injury is
the injury. This is simple
enough when the assault is a
single action—e/g., a punch
that bloodies a nose—but what
about extended beatings,

where there are multiple
punches and kicks, each caus-
ing an injury?

Texas prosecutors drafting charging instruments
in such cases face a conundrum: We don’t want
to confuse matters with a 12-paragraph informa-
tion that reads like a blow-by-blow account, but
limiting ourselves to one or two actions from a
complicated encounter risks that the evidence
may vary from the charge.

The Court of Criminal Appeals has grasped
this problem. A few years ago in Johnson wv.
State,' it held that the precise cause of the com-
plainant’s injury was not an element of the of-
fense. Thus, a variance between the allegation
and proof—the State alleged that Johnson broke
awoman’s arm by twisting it or striking it, but the
evidence showed the arm broke when Johnson
threw her into a wall and she fell—would, as a
general rule, be immaterial and not require re-
versal.

Hernandez v. State

In October, in Hernandez v. State,? the Court re-
visited this matter in a case where the defendant
exhibited a deadly weapon during part, but not
all, of an extended beating. The result should aid
prosecutors by keeping courts focused on
whether the State proved the defendant unlaw-
fully injured the complainant, rather than
whether the State proved the precise means of
the injury.

Hernandez and his girlfriend Melanie had a
relationship that was “rocky from its outset.”® On
the night of the offense, Hernandez went to
Melanie’s house and began making accusations
of infidelity. Hernandez stripped off Melanie’s

By Clint Morgan
Assistant District Attorney in Harris County

clothing and inserted his fingers in her vagina.
Then he questioned her about what men she was
seeing, and “each time [Melanie] replied that she
had been faithful to him, he struck her with his
hands in the head/face region.”* Melanie inter-
rupted the beating by asking for a cup of water.
When Hernandez left to get the water, Melanie
tried but failed to close the door behind him. He
returned and began choking her with his hand
while pouring water from a jug down her throat.

This incident involved a great many crimes.
The State picked three:

1) aggravated sexual assault (pled with four
alternative aggravating elements);

2) aggravated assault with a deadly weapon
(striking Melanie with his hands while using or
exhibiting a deadly weapon, “to-wit: water”); and

3) assault of a family member by impeding
breath.

For Count 1, the jury convicted Hernandez of
the lesser-included offense of sexual assault. For
Count 2, the jury found Hernandez guilty. The
jury acquitted on Count 3.°

On appeal, Hernandez claimed the evidence
was insufficient regarding the aggravated assault
charge. Specifically, he pointed out that the in-
dictment alleged he struck Melanie while using
or exhibiting the water, but the evidence showed
that by the time he was using the water, he had
stopped hitting her and had moved on to choking
her.

The Sixth Court of Appeals bought this
claim. After noting that the assault was not a con-
tinuous offense, the Sixth Court held that the
State was obliged to prove Hernandez used or ex-
hibited the water “either before he struck
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that an acquittal on one charge does not affect the sufficiency
review of another charge. See Hernandez, 2017 WL 4675371 at
*5 (Richardson, J., concurring) (citing Dunn v. United States, 284

U.S. 390, 393-94(1932)).
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My 2018 New Year's resolution: better trial preparation (cont'd)

New prosecutors often
come into the
profession with their
heads filled with
visions of fiery cross
examinations and
powerful and soaring
courtroom oratory.
After all, this is the
sexy stuff. This is
probably why most of
us wanted to be
prosecutors—to get in
a courtroom and
perform. There's
absolutely nothing
wrong with that.

often come into the professjon with their heads
filled with visions of fiery crgss examinations and
powerful and soaring courtroom oratory. After
all, this is the sexy stuff. This is probably why
most of us wanted to be prosecutors—to get in a
courtroom and perform. There’s absolutely noth-
ing wrong with that.

But what most young prpsecutors don’t real-
ize yet is that a tenacious and grinding prepara-
tion wins cases. You must know your case inside
and out to present it coherently and to effectively

when|you don’t know exactly what she is going to
say. This young prosecutor had foregone the
grind|of proper case prep in favor of the lure of a
glitzy advocacy technique. It’s a mistake we’ve all
made, and it’s not just limited to rookies.

Hven once we’ve learned how to prepare a
case for trial, we can still get distracted by advo-
cacy. [t seems that about the time we begin prop-
erly | preparing our cases and winning
consistently, that is about the same time that we
are cgming into our own as trial advocates. At this

parry the factual counter-narrative put forth by
the defense, even if it’s only a reasonable-doubt
defense. This involves lots of hard work, but not
necessarily cutting-edge advocacy techniques.
We must locate and interview witnesses—and
then re-interview them if time permits. We must
study and fully understand our forensics. We
must locate, disclose, and read all the relevant re-
ports and notes. The list goes on and on. This type
of tedious and time-consuming prep work is a
grind. Few prosecutors like it, especially early in
their careers. Drafting and practicing our open-
ings and closings and worrying about repetition,
primacy, recency, or other advocacy-type tech-
niques is far more fun—and that’s why it can be
such a distraction to prosecutors.

Take this recent example: A young trial pros-
ecutor came in to my office with a question on the
eve of his DWT trial.

“Whose perspective do you think I should do
my opening from?” he asked me. “I was thinking
maybe the nurse who drew the blood. I'll start out
there. She should be a compelling witness.”

“You have interviewed this nurse, right?” I
asked tentatively.

“No, but she gave a written statement to the
police,” he replied confidently.

I winced inside. I knew this prosecutor had
been working hard on this case, yet he hadn’t
conducted even a basic witness interview to con-
firm the nurse’s testimony. Without that basicin-
terview, how would he know what type of witness
she would be? Clearly, he didn’t understand how
trial prep and advocacy work together. He was at-
tempting to employ an advanced trial advocacy
tactic—opening non-chronologically and from
the perspective of a witness—without the proper
case prep. This is a dangerous approach because
it’s hard to open in detail on a witness’s testimony

point in our careers, we are refining our court-
room style and persona and honing our go-to
trial advocacy techniques. But our success can be
our downfall. Because we are getting consistently
positive results, we tend to give more credit to
our advocacy rather than to our preparation. We
start believing our own bullsh*t. We lose sight
that really, it’s our solid preparation that’s win-
ning the cases. Our advocacy is working—if it is—
only because we have built it on the solid
foundation of a factually well-prepared case. In
short, we must learn the correct lesson from our
success. Did we succeed because we were bril-
liant trial advocates? Or did we succeed because
our case was properly prepared, which allowed us
some leeway as trial advocates??

I myself believe it’s more of the latter than
the former. And because of that, I need to focus
more on preparation and less on advocacy in
2018. While advocacy is fun, I can’t be distracted
by it. I'm hoping this resolution will keep me
grounded in the grind. I need to be reminded to
put the grind before the glitz, because the grind
is more important than the glitz.

Resolution 2: “I will make time to
think about my cases more.”

While this resolution may seem simplistic at first
blush, it reminds me to be intentional about set-
ting aside time to think about my case during trial
prep. The type of thinking I'm talking about is a
scheduled, “deep work”® time where you con-
sider the strengths and weakness of a case, poten-
tial defenses, evidence admissibility issues, and
any other strategic or tactical issue. Too often I
see prosecutors rushing around in the “micro”
world of trial prep—assembling the pieces of the
trial—without any time spent in the “macro”
realm, which is conceptualizing and visualizing
how the pieces might fit together. Trying a case
can be like putting together a puzzle without the
box top. Yes, it’s important to have all the pieces,
but you need to spend time visualizing what the
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“deep work” is, I'm finding it increasingly difficult
to schedule a block of distraction-free time in
which to do it. I know we are all experiencing
similar struggles. Between the demanding nature
of our jobs and the demanding of our attention by
our technological devices, our undivided atten-
tion and quiet time are rare commodities. But I
know that my case preparation will not be com-
plete until I've spent this deep-thinking time.
That’s why this resolution resonates with me—it
reminds me of the absolute necessity of schedul-
ing time to think about my case, put away my
phone, and just think.

Resolution #3: “I will take complete
ownership of my cases and double-
check everything, every time.”

This particular resolution made my list because
of a recent embarrassing oversight on my part.

compromised my case. Fortu
the whole episode made n
deeper level the fanatical obsession with prepa-
ration that is needed to seek justice and the ex-
treme level of ownership we must take in our trial
prep.®

What’s frustrating to me, and why this is a
2018 resolution of mine, is that I knew that my
cases were my responsibility. I knew to double-
check everything—I learned this early in my ca-
reer. Butin the crush of trial prep and in the rush
of pure adrenaline during trial itself, I had dele-
gated without double-checking. And the trial
gods made sure I paid the price for my careless-
ness. They always do.

commodities.

Parting thought
Our job as trial prosecutors is complex, dynamic,
and demanding. And no matter how long you do
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A new notification duty for prosec

The completed form
or a report listing
multiple defendants
can be submitted by
email (preferred) at
victim.svc@tdcj.texas.
gov; fax at 512/452-
0825, or mail at TDCJ
Victim Services
Division, 8712 Shoal
Creek Blvd., Ste. 264,
Austin, TX 78757.
Please contact the

TDCJ VSD at 512/406-

5900 or victim.svc
@tdcj.texas.gov if you
have questions.

House Bill 104, which was
passed during the 85th Regu-
lar Session, creates a new noti-
fication duty requiring collab-
oration between the Texas De-
partment of Criminal Justice
(TDCJ) Victim Services Divi-
sion (VSD) and district attor-
neys throughout Texas.

This bill applies to cases in which a defendant
who, in connection with a previous conviction for
an offense listed in Article 42A.054(a) or for
which the judgment contains an affirmative find-
ing under Article 42A.054(c) or (d):

1) received a sentence that included im-
prisonment at a TDCJ facility, and

2) was subsequently released from the im-
prisonment, including release on parole, to
mandatory supervision, or following discharge of
the defendant’s sentence.

This legislation applies only to a criminal
case in which the indictment is presented on or
after December 1, 2017, regardless of the date of
the alleged new offense.

utgunque matrimonii

PSius

iducias. Pretosius

By Mary McCaffity
Deputy Director of TDCJ's Victim Services Division

On or before the 10th day after the defendant
is indicted on a subsequent offense as described
above, the prosecutor must notify TDCJ’s VSD of
the offense charged in the indictment. This noti-
fication may be made by completing the Subse-
quent Indictment on Article 42A.054(a) Offense
and/or Finding of a Deadly Weapon Notification
form, which is available at
http://tdcj.state.tx.us/divisions/vs/hb104.html.
Reports listing information for multiple defen-
dants will be accepted provided that all required
information is included.

Instructions for completing the form are at
the same link. Upon receipt of the district attor-
ney’s notification, the VSD will attempt to notify



How much child porn evidence is too much?

Child pornography cases are
just awful. There’s no other
way to put it

Judges and juries don’t want to hear them, and
most prosecutors do not want to handle them, let
alone child pornography evidence. But seeking
justice in these cases is vital to protect these in-
nocent victims.

Sentencing child-porn defendants demands
a tough balancing act for prosecutors. In Dallas
County, we often recommend prison sentences
for even first-time offenders, but we allow them
to plead guilty and ask the judge for probation in
an open plea. That sets the stage for putting on a
solid punishment case so the judge (or, in some
cases, jury) can set a just punishment.

There are so many variables. Defendants
range from teenagers to octogenarians and can
be both men and women, though a significant
percentage of the cases, at least from what I've
seen, are male perpetrators. Each image can be a
separate charge, and the judge has the discretion
to run the cases concurrently or consecutively.
Sentencing hearings are especially difficult when
the offender has a “collection” of child abuse im-
ages or when there is evidence he is trading im-
ages. Prosecutors must perform a balancing test
to determine how much evidence should be pre-
sented to the judge or jury in deciding punish-
ment. Too few images of child porn, and the
fact-finder does not get an appropriate picture of
the defendant’s crimes; too many, and the defen-
dant has a solid claim of prejudice on appeal.
(Plus, at some point, showing too many child
porn images diminishes the horror of each pic-
ture, as the repeated viewing of them almost nor-
malizes them.)

My hope with this article is to provide infor-
mation from my two and a half years of experi-
ence in prosecuting child pornography cases so
other prosecutors might navigate how to present
this type of evidence at sentencing.

Providing the full picture

Possession of child pornography is a third-degree
felony,? and sentences can be “stacked” (run con-
secutively) with other child pornography or child
sex cases.® “The question at punishment is not
whether the defendant has committed a crime,
but instead what sentence should be assessed.”
Considerations as to punishment include the

By Hilary Wright
Assistant Criminal District Attorney in Dallas County

type of pornography, how the offender partici-
patesin the creation or sharing of that pornogra-
phy, the sheer volume of images or videos, and
whether the offender grasps the severity of his
crime.

The fact-finder needs to understand what
type of child pornography the defendant has pos-
sessed or promoted. “Type?” you ask. Sadly, yes.
There are all kinds of images, and most offenders
are preferential in that they collect or view cer-
tain age groups (teenage versus prepubescent),
girls or boys, videos or still images, or fetish-spe-
cific images. The judge or jury deciding the ap-
propriate punishment should have a good
understanding of whether the child abuse images
involve children under age 10 or children of the
same or different sex as the offender. If there are
sex acts being committed against children or
sadomasochistic images, that will certainly be of
significance to punishment.

The judge or jury should also be made aware
of what type of participant the offender is—that
is, whether he shares images, joins chat rooms
with other offenders, writes or reads “screen-
plays” involving child characters, manipulates
images with Photoshop, or in other ways records
his sexualization of children. Some offenders will
collect images and store them, others will view
and discard them to search again another day,
and still others will keep their collection in hid-
den folders or the computer’s recycle bin. We
may also find scripts of stories and plays written
out about sexually abusing children saved some-
where on offenders’ computers. These stories



The judge should also
be made aware of
what type of
participant the
offender is—that is,
whether he shares
images, joins chat
rooms with other
offenders, writes or
reads “screenplays”
involving child
characters,
manipulates images
with Photoshop, or in
other ways records his
sexualization of
children.

often rationalize the abuse by scripting that the
child started it or finds it acceptable. Depending
on the forensic examiner’s ability to obtain
records from the electronic evidence in the case,
prosecutors may be able to present a good idea of
the volume of images and other evidence that the
offender accesses.

Often, as part of our examination, we will get
chat room records. These can be key to showing
the judge or jury what type of offender the defen-
dant is. When child-porn collectors get together
online, they encourage each other to feel as
though their behavior is normal and accepted.
They may have private chats for talking about or
sharing images or discussing assaulting children
in the real world.

These behaviors show that an offender ra-
tionalizes his behavior and cannot grasp the
severity of the offense—or worse, that he intends
to do much more than merely possess these hor-
rificimages. The type of collection or “downloads
list” that a forensic analysis presents can give us
a good idea whether the offender is to the point
where a “contact offense” is imminent. For in-
stance, the offender might use Photoshop to in-
corporate his face and the face of a known child
onto images of child pornography, and perhaps
he spent hours and hours doing this. That would
tend to show that the possession of these images
is more than mere viewing and discarding. The
offenders who insert themselves into the images,
screenplays, and stories, it can be argued, are
heading in the opposite direction of any possible
recovery, and only a drastic about-face will bring
the behavior to a halt.

What to present and how

It bears repeating that child pornography cases
are awful for everyone involved. None of us wants
to show the worst images we have ever seen to
unsuspecting jurors or to a judge with whom we
must work in the future. “Determining what is
relevant ... should be a question of what is helpful
to the jury in determining the appropriate sen-
tence for a particular defendant in a particular
case.”” Certainly the pornographic images them-
selves are relevant. Oftentimes, the defendant
has no criminal record and no known contact of-
fenses, which is why the defense might argue he
is a good candidate for probation. The prosecu-
tor’s job is to present the evidence to support that
this violation of children is a serious offense and
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In Pawlak, two exhibite®ere admitted in the
form of disks containing 900 images and around
9,000 images respectively. The witness through
whom the evidence was admitted categorized the
images as gay porn with many being child porn
images. While only two images were published to
the jury, all of the images were ruled admitted
and sent back to the jurors upon arequest for the
evidence during deliberation.

The appellate court found that the judge
abused his discretion in admitting all 9,900 im-
ages of pornography without regard to the
amount of evidence, kind of evidence, or its
source, and over the Rule 403 objection. It is im-
portant to note, however, that this decision is
based on evidence produced during the guilt-in-
nocence stage of the trial, which was for sexual
assault and attempted sexual assault. The prose-
cutor here reasoned that the images were rele-
vant to rebut the defendant’s claim that he was
not sexually interested in males. However, the
volume of images presented in the guilt phase
went above and beyond any need for rebuttal. It
was smart to publish only two photos to the jury
for that purpose, but then all 9,900 photos were
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ton held that admission of 2,000 images and
videos of child pornographyEEntdmogesguilt-in-
nocence phase was not unduly prejudicial. In this
case, the State chose to display HTML pages that
contained thumbnail images of the evidence but
did not publish all of them to the jury. The pros-
ecutor made sure to put on the record that none

the others, and he would not be playing the other
83 videos.

The State’s theory was that the defendant
was a “serial downloader,” so the trial court al-
lowed the additional 25 screen-shots of images
from the videos to be admitted over Ferguson’s
objection. The prosecutor’s great job of narrow-



The prosecutor’s job
is to present the
evidence to support
that this violation of
children is a serious
offense and that the
danger and damage
to children should be
weighed as seriously
as any potential
rehabilitation
considerations.
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Responding to PCAST-based

attacks on forensic

In September 2016, a rela-
tively obscure federal commis-
sion issued a report calling
into question nearly every
forensic science discipline
currently used by law enforce-
ment.

While this report by the President’s Council of
Advisors on Science and Technology (PCAST)
was immediately controversial within the foren-
sic science community, it has taken much longer
for both prosecutors and defense attorneys to
begin utilizing it during expert testimony. How-
ever, arecent article in the American Bar Associ-
ation’s Criminal Justice magazine indicates that
PCAST Report-based attacks on forensic science
are on the horizon.! With an understanding of
what PCAST is, what its report says, and the
problems with the report, we prosecutors can be
ready to respond to these attacks.

What is PCAST?

“PCAST is an advisory group of the nation’s lead-
ing scientists and engineers who directly advise
the President and Executive Office of the Presi-
dent.”?Itis intended to make “policy recommen-
dations in the many areas where understanding
of science, technology, and innovation is key to
strengthening our economy and forming policy
that works for the American people.”® PCAST’s
published reports since 2014 have addressed
such wide-ranging subjects as big data and pri-
vacy, systems engineering in healthcare, and en-
suring long-term  US. leadership in
semiconductors. While PCAST’s membership
consists of individuals who are distinguished in
their fields, it is critical to note that virtually none
of those fields are forensic disciplines. Its mem-
bership includes a systems engineer, a physician
specializing in geriatric medicine, a string physi-
cist, and the Executive Chairman of Alphabet,
Google’s parent company.

The PCAST Report

The report itself focuses on six “forensic feature-

cience

By Benjamin I. Kaminar
Assistant County and District Attorney in Lamar County

comparison methods” that attempt to determine
whether evidentiary samples can be associated
with source samples based on the presence of
similar patterns, characteristics, features, or im-
pressions.* The methods it examines are:
e DNA analysis of single-source and simple
mixture samples,
e DNA analysis of complex mixture samples,
e bitemark analysis,
* latent fingerprint analysis,
e firearm and toolmark analysis, and
e footwear analysis.®

The report primarily addresses the reliabil-
ity of these disciplines for purposes of admissi-
bility under Federal Rule 702 (and by
implication, its state equivalents, including
Texas’ Rule 702 and Kelly test). Although the re-
port claims to leave decisions about legal admis-
sibility to the courts,’ it also attempts to establish
its own threshold tests for admissibility based on
error rates.” The report creates its own concept,
termed “foundational validity,” which “requires
that it be shown, based on empirical studies, to be
repeatable, reproducible, and accurate.”® The re-
port then says that “foundational validity” corre-
sponds to the legal requirement of “reliable
principles and methods.” “Validity as applied”
means “that the method has been reliably applied
in practice”® and corresponds to the legal re-



quirement of proper application of the principles
and method in the particular case.

The report heavily emphasizes error rates in
both foundational validity'? and validity as ap-
plied"® through studies that were designed to de-
termine the error rate for amethod by evaluating
the error rate of individual analysts. The design
of those studies and their focus on individual an-
alyst error rates is at odds with reality in the lab-
oratory. For example, standard practice in
virtually all accredited laboratories involves
quality assurance mechanisms that are designed

upon a single report being the benchmark for
foundational validity suggeste’ff‘%g"ﬂfrfgﬂﬂéb{th
lack of understanding” of the é&€afitRom@eisretiam
in the field.”2 saburre verecunde
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challenges to the State’s exper’ ‘%" 0% (glli’ ? fup i
report. In the Summer 2017 fégﬂy@f ﬂgﬁfal

Justice, the chief defender for Bacsiarnia palyi
Defender’s Office in Puerto Risenasderat umhmcull.
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distinguished in their creditation process.” However, the report relied  nating the judge through ap 2?)1@ judge’s
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are f PLELR rate that itself contained a calculation error that  limiting the introduction of fitlligiaseRhesius
disciplines. Its PCAST failed to detect.’ Furthermore, by focus-  damaging expert testimony.”2°
membership includes ing on the error rate of individual analysts, ¢ Step Two tries to exclude the expert testi-
a systems engineer, a PCAST fails to consider that the studies do not = mony entirely by showingthatthe PCAST Report
physician specializing show what the error rate of the discipline or is“novel evidence”thats @gnllinto question
in ge riatric medicin e method is, but instead show the error rate of the  well-established fore‘rﬂ%’lﬁstal;nes 27
a string p hySiCiSt, and individual analysts studied.!” e Step Three, assGog4: leeqﬂ exclude the
b ti . . testimony, is to limit 1W ﬂn terms of the
the SAGLHIE Responses from the forensic science expert’s certainty as togis nﬁusmns 28
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Google's parent Understandably, the report prompted a number  testimony by a competingexpert.> Interestingly,
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science community and the federal government.
Then-Attorney General Loretta Lynch released
astatement advising that the U.S. Department of
Justice would not adopt the report’s recommen-
dations.” The FBI published comments noting
the report’s “subjectively derived” criteria and
disregard of numerous published studies that
would meet the report’s criteria for “foundational
validity.”" The American Society of Crime Lab
Directors also released a response detailing the
flaws in the report’s methodology.?° The response
of the Bureau of Alcohol, Tobacco, Firearms, and
Explosives (ATF) noted PCAST’s failure to ad-
dress firearms and toolmark studies that had
been submitted for consideration.?! The Associ-
ation of Firearm and Tool Mark Examiners’ re-
sponse pointed out that the report’s insistence

fense expert in the same field, as that would give
legitimacy to the State’s use of the forensic disci-
pline.?° Instead, he recommends bringing in an
academic from alocal university, even if that per-
son knows “little about the particular field in
question.”®!

Responding to the defense

Once we know the expected attacks on forensic
disciplines using the report, it becomes much
easier to defeat them. At any 702 hearing, it is
critical to highlight for the judge the significant
flaws in the report’s methodology, the composi-
tion of its authoring body, and the fact that the re-
port is the product of a policy-oriented (rather
than science-oriented) body and process. As
noted above, much of PCAST’s membership is
from outside the forensic disciplines addressed.
Undeterred by this lack of subject matter expert-
ise, PCAST issued a number of “scientific find-
ings” regarding the wvalidity of various
disciplines.?? The report’s “scientific findings” are



especially questionable given that the report was
Fragilis:GaBeulyB:—reviewed prior to release; ironi-
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adqalteret. :
exceptions for learned treatises because the re-
Vereﬁ%@?ﬁsr{g{%%cepted as a reliable authority. The
UtCUP&&&%H&éE’fH’L‘Hy feport from the various forensic
m’s@fﬁszﬂfﬁé’(ﬂérking groups, as well as the Depart-
fiduGiasnPretoditistice and other federal agencies,
should highlight to the judge that the report is
not a reliable authority. We should also attempt
to obtain specific findings of fact from the court
regarding the report’sflaws to support appropri-
ate conclusioooflgw. Findings that directly ad-
dress the rtdc horship, peer-review
process, a W‘d\hﬂection throughout the
forensic|sctice Wunity will be relatively
straightforwa?c? matters 1o support from the
record and shoui& ead to'conclusions regarding
its unreliability and Tejection. If the defense of-
fers a copy of the report for the record, prosecu-
tors must ensure that we offer copies of any
reports, studies, affidavits, or statements sup-
porting the State’s opposition. Because our coun-
terattack is against the report as a whole,
responses from disciplines outside the scope of
the motion at issue are still of value (e.g., filing the
ATF and AFTE responses when opposing a mo-
tion to exclude latent print analysis). For exam-
ple, one opposition to a motion to exclude
firearm and tool mark testimony used by the U.S.
Attorney’s Office in the District of Columbia in-
cluded an appendix that totaled over 1,100 pages.
Establishing unreliability in the record early on
will help shape appellate arguments regarding
the defense’s challenge to forensic expert testi-
mony. It will also help rebut attempts to use the
report as “novel evidence” to attack forensic dis-
ciplines.
Next, even if we preclude direct use of the re-
port, we still have to prepare our expert witnesses

for attacks based upon it. Whether preparing a
DNA analyst, latent print examiner, or firearms
and toolmark examiner, make sure that trial
preparation includes reviewing the body of vali-
dation studies for the relevant field, especially
those directly addressed in the report. For any
study directly addressed in the report, such as the
exclusion of verification processes and use of in-
correct statistical calculations, our experts
should be familiar with the flaws in them and
their use by PCAST. This is also the point where
prosecutors can anticipate more discipline-spe-
cific attacks and tailor our responses accordingly.

In some cases, we may want to keep our
powder dry and let the report come in. If trying a
case before a judge who will let the report in re-
gardless of the State’s objections (or if being used
by a defense expert whom we can discredit on
cross-examination), there may be tactical value
in not tipping our hand before dissecting the re-
portin front of the jury. Whether to attempt out-
right exclusion or wusing as fodder for
cross-examination will be a situation-specific call
by the prosecutor at trial.

Firearms and toolmark examiners
With a firearms and toolmark examiner, we can
expect a PCAST-based challenge to claim that
there has been a single validation study for the
field, which is insufficient to establish either
foundational or validity as applied. Such a chal-
lenge will likely further attack the discipline as
being entirely subjective. Our response in this
scenario would focus on consecutive manufac-
ture studies and the 10-barrel study.®® At its heart,
firearms and toolmark identification relies upon
the fact that even items manufactured to the
same specifications will have minor variations
due to the gradual, microscopic wear of the tools
manufacturing them. In the case of firearms, this
means that otherwise identical barrels will have
slight variations in their rifling due to the wear on
the tools that made the barrels. These slight vari-
ations in turn leave slight but discernible varia-
tions on the marks left on expended cartridge
cases or bullets. An examiner may therefore de-
termine whether a bullet fired from an unknown
weapon may be included or excluded as a match
for a bullet fired from a known weapon.

As the variations in rifling are the result of



wear on the manufacturing tools over time, bar-
rels rifled consecutively by the same tool would
logically show the least variation. Consecutive
manufacture studies evaluate whether examin-
ers can associate a questioned bullet to the cor-
rect barrel in one of a set of consecutively rifled
barrels. The 10-barrel study was a long-term,
consecutive-manufacture study involving more
than 500 participants from 20 countries who
were evaluated on whether they could associate
a questioned bullet to one of 10 consecutively ri-
fled barrels. That study showed that of 7,605
questioned bullets, 7,597 were correctly associ-
ated with no false positives; three bullets were re-
ported as too damaged to use and five were
reported as unable to make a determination.*
Reviewing specific consecutive-manufacture
studies and the 10-barrel study with an examiner
before a 702 hearing, in conjunction with dissect-
ing the PCAST Report’s methodological flaws,
should ensure the admissibility of the examiner’s
testimony.

Latent prints

Unlike firearms and toolmark analysis, PCAST
found that latent print analysis had foundational
validity. Given that, we can expect PCAST-based
challenges to focus on validity as applied with
particular emphasis on error rates. The report
cited studies showing that latent print analysis
error rates were as high as 4.2 percent under the
ACE (analysis, comparison, evaluation)
method.*® This line of attack is vulnerable in two
areas. First, although the cited studies focused on
examiners using the ACE method, common prac-
tice is to utilize the ACE-V method, which adds a
verification step performed by a second exam-
iner.* The Miami-Dade study, which showed the
highest error rate among examiners, included a
small sample of a verification step; of the 15 false
positives that were submitted to a verification
step, 13 were excluded as matches and two were
deemed inconclusive.*?

Second, as briefly mentioned above, the
Miami-Dade study contained a statistical calcu-
lation error that was also undetected by PCAST.
The OSAC Friction Ridge Subcommittee re-
sponse noted that the proper statistical calcula-
tion would be the number of false positives
divided by the number of trials in which a false
positive response could occur.*®* The Miami-Dade
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Go to
DNA Ut den
The PCAST Repont hzﬂmjx%‘fn(ﬂngs” regard-

ing DNA analysis, Forw ouffce and simple
mixtures, it found\botl ~ oéngational validity”
and “validity as applied,” provided that analysts
were properly trained anid Subjected to profi-
ciency testing. PCAST-based attacks on single
source and simple mixture analyses will there-
fore likely focus on the analyst’s training and
methodology and should not differ significantly
from pre-PCAST attacks. As even the report
found these DNA analyses to have “foundational
validity,” attacks on training and methodology
are classic “weight, not admissibility” concerns.

On the other hand, the report took signifi-
cant issue with the interpretation of complex
DNA mixtures (mixtures with more than two
contributors). Although the report noted that the
laboratory processing of complex mixtures was
the same as for single source and simple mix-
tures, it found that complex mixture interpreta-
tion was unreliable due to the lack of standards
or guidelines for that approach. As a result, the
report held that the entire Combined Probability
of Inclusion (CPI) statistic used in complex mix-
tures lacked validity. The report also addressed
the use of probabilistic genotyping software,
which it called “promising,” but it also claimed
that such software still lacked sufficient testing
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here. The National Attorneys General Training
and Research Institute conducts a forensic sci-
ence symposium that features some of the lead-
ing experts in forensic disciplines and
prosecutors specializing in forensic science
cases—the 2017 symposium also served as the in-
spiration for this article.

As the PCAST Report becomes more widely
disseminated and defense attorneys have more
opportunities to share report-based attacks on
forensic science, prosecutors must be ready to re-
spond. By highlighting the report’s scientific
flaws and lack of reliability, we will be better able
to protect forensic disciplines and our expert wit-
nesses from specious attacks while also high-
lighting the rigor and integrity of forensic
disciplines. #
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The No-Notice Rule—it’s a trap!

You are feeling |great about
your motion to suppress hear-
ing. During your officer’s testi-
mony, the judge was nodding
his head.

Your closing argument was| backed by the best,
most current caselaw. The defense attorney held

her head low and did not make eye contact as she
left the courtroom. Yep. You were feeling pretty,
pretty, pretty good.

The judge did say he was taking the motion
under advisement and would let the parties know
about his decision. But he always did this. There
is nothing to worry about, you say to yourself as
you pack your bag and exit the courtroom.

Weeks pass, and you see the same case up on
docket. You ask the defense attorney if she has
heard anything from the court. She says radio si-
lence. You check the casefile for the judge’s order.
Nothing there. You ask the judge, and he says he
will make his decision soon. The next day, you
check the file, you find the order, and the judge
has granted the motion to suppress.

You stay cool because you have 20 days to file
your appeal.! But wait. Oh no. The judge signed
the order 21 days before. You check the caselaw.
You have no recourse.

So how did you waive the State’s right to ap-
peal? To answer that, you need to know about the
No-Notice Rule.

What is the No-Notice Rule?
Before 1987, the State could not appeal any order.
Then the Texas legislature gave the State the
right to appeal certain, specific orders, but that
right is “a statutorily created one.”? And the
statute restricts the time to file the notice of ap-
peal to 20 days.? This begs the question: What
does “entered by the trial court” mean?
Counterintuitively, “entered by the court”
actually means signed by the court. Although the
Court of Criminal Appeals has repeatedly ac-
knowledged that this interpretation “is inconsis-
tent with longstanding precedent,” the rule has
stuck.* This interpretation is likely to remain the
rule until the legislature amends the statute.

By Brian Singleterry and Stve Baker

Assistant Criminal District Attorneys in Tarrant County

The authors named this interpretation—of
“entered = signed”—the “No-Notice” rule be-
cause there is no safeguard ensuring a party re-
ceives notice when the judge signs an order.

Inviting mischief

The rule invites mischief because the clock be-
gins to tick with a private act.? With the stroke of
a pen, the judge begins the 20-day clock. The
judge could sign the order in chambers without
anyone knowing. The law does not require the
judge to tell anybody about signing the order.

Perhaps the clearest example of this is State
V. Rollins.° There, the judge held a hearing on
July 29, 1999, but took the issue under advise-
ment. Over the next two weeks, an employee of
the district attorney’s office repeatedly visited
the clerk’s office, repeatedly asked if the order
was signed, and was repeatedly told no. On Au-
gust 12, the clerk said she just gave the order to
the judge to sign. The next day, August 13, the
State got the order, which stated that it was
“signed this 29th day of July, 1999.”” The State
filed its notice of appeal on August 26.) The
State’s notice of appeal was timely as of the date
of actual notice but late as of the date the order
was signed.

In brief fashion, the Austin Court of Appeals
dismissed the State’s appeal for lack of jurisdic-
tion.? Apparently, the clerk made a good-faith
mistake and overlooked the signed orders in the
file. But importantly, the State did everything
right. It babysat the clerk’s file and received no-
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We hope these
suggestions help
you-—but we realize
they add more work to
the already busy life
of a Texas prosecutor.
What is really needed
is a change to the
rules.

received notice via email.

We hope these suggestions help you—but we
realize they add more work to the already busy
life of a Texas prosecutor. What is really needed
is a change to the rules.

Adopt the Civil Rule

Not that anyone from the rules committee asked
us, but we have come up with a suggestion to re-
place the No-Notice Rule.?® Article 44.01(d)
should be revised to include the notice require-
ment found in Rule 306a of the Texas Rules of
Civil Procedure and Rule 4.2 of the Texas Rules
of Appellate Procedure, which provide a notice
requirement for signed orders.?° Rule 306a.3 re-
quires clerks to immediately notify parties when
an appealable judgment is signed.?° If a party can
prove to the trial court that the party did not re-
ceive notice of the signed order, the clock will not
begin running until the party has actual knowl-
edge.® With this notice language, a prosecutor
under the revised 44.01(d) would no longer be
prejudiced by not receiving notice.

Conclusion
Most of the time, the No-Notice Rule will not
come into play. Either the judge will rule on an
appealable order immediately following a hear-
ing, or prosecutors will hear from the court staff,
defense attorney, or the judge. But to avoid be-
coming another fact pattern—assuming the
Court of Criminal Appeals Rules Committee does
notread this article and implement the excellent
suggested changes to the No-Notice Rule—make
sure to check that file. Additionally, tell or remind
ajudge about the No-Notice Rule. And if you miss
the chance to appeal because you did not receive
notice, follow Judge Keller’s advice and request
that the trial court rescind its order and issue a
new one.>?

Whatever path you choose, checking the file
is probably the safest way to avoid missing the
State’s opportunity to appeal.
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Leaglér and organization: a little
help for incremental improvement

It will take you about 12 min-
utes to read this article. If you
do take that time, I am confi-
dentI can give you the 12 min-
utes back, several times over.

Please understand: This is not an article that will
transform your life or practice—but it is one that
is likely to give you at least one good idea as to
how to be better organized or how to help those
you lead to be better organized.

Without further ado, here are some thoughts
and suggestions interspersed with a few “Flat A**
Rules” (FARs), which T hope will be a help to you.!

By Mike Holley
First Assistant District Attorney in Montgomery County

Effective v. efficient

Let’s start here: It doesn’t make sense how well
we do a task if the task doesn’t really matter. It’s
the difference between getting in the car, hitting

the road, and making good time—but going the
wrong direction. If we say we want to be efficient
(that we do things quickly with minimum wasted
effort and maximum output), we first want to be



“People think focus
means saying yes to
the thing you've got
to focus on. But that's
not what it means at
all. It means saying no
to the 100 other good
ideas that there are.
You have to pick
carefully.”

—-Steve Jobs

sure we're effective (that the task we’ve chosen
really makes a difference).

Obvious, I know.

Butisit? Is it really obvious?

The heart of being organized is reflection and
planning, and reflection and planning take time.
Moreover, I don’t have time for that, you might
say. But, yes, friend, you do. What’s more, you and
I don’t have the time not to reflect and plan.
Which leads us to our first FAR.

FAR No. 1: We evaluate what we are
doing regularly and honestly.

Let’s break that down a little.

1. What: We evaluate how our task aligns with the
goals of our organization or our life. Does this
task really make a difference? Does it make sense
to continue to do this particular task? Does this
help me to reach a worthy objective? Of two pos-
sible tasks, which is the more important? Using
“s0” statements can help answer these questions:

I check this list every Friday so I don’t
miss a 90-day deadline for an indict-
ment.

I take the time to exercise three times a
week so I’ll have more energy during the
day.

I work these extra intake shifts so I can
send my kid to college.

The “what” matters. It really matters.
Frankly, it matters much more than the “how.”
It’s the location of the city we think we are
headed to. It’s the design of the house we really
want to build, not just what results from random
hammering and nailing boards together. It’s the
very essence of organization; that “what” mat-
ters! It’s much better to do something poorly that
truly makes a difference than to do something
brilliantly that serves no real point. And so we
consider and contemplate the “what.”

2. Regularly: Here, we intentionally and habitu-
ally schedule time to consider what matters and
why. We plan to do it, we do it, then we do it again.
It’s not a one-time event, but a systematic pattern
of behavior—a habit as important as any other. It
is an event on our calendar, a task that is preem-

inent over every other task. L )
3. Honestly: Here we are comﬂf@gw&fﬁﬂﬁi’@’i@ﬁ
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Fanciful, right? Perhaps alittle abstract? But
don’t you feel and experience the reality of The
Resistance? Of course yourdo—every day. If all we
had to do was followFAR lﬁﬂlw’d be fine—we’d
figure out what we n¥ d then we’d do
it. But, alas, The Resis€0g I‘S?lﬂ and it takes
many forms: procrasti.oqﬁﬂ is@action, ineffi-
cient systems, lack'of refay.r es,%elf—doubt, inter-
ruptions, emergencies, set-tracks—all of it. We
recognize our enemy so we can defeat it. We ac-
cept thatit’s going to be there, engaging us all the
way. We don’t give in, but we also don’t ignore it.
And this leads us to our second FAR.

FAR No. 2: We accept the reality of
The Resistance, but we don’t
surrender to it.

I make this point because I know that many of us
have attempted to be better organized, met with
more failure than success, and decided that the
game is not worth the candle. And that would be
amistake. Instead, let’s acknowledge The Resist-
ance and press forward anyway. After all, we are
fighters by profession.

The Resistance has many unfriendly and
powerful offensive units at its disposal, but none
are on the ascendency quite like “distraction.”
You, me, and everyone we know are all assaulted
by the intense forces of distraction. That phone
inyour pocket or purse? Yeah, that one. Designed
by a vast coalition of geniuses with access to un-
limited resources to wrest our attention away
and direct it where they, not we, want it to go. And
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You and igork@antly'try to switchtask. And
itdoesn’twork: éimates are that you can
lose up to‘lPO Qn‘lbﬂfour productivity from
switchtaski&fggjilfi‘{Wit’s worse than just not

working. It’s cﬁgn Ingsour brains, and not for the
better. It’s causii us todose our ability to focus,
to see tasks throtughto the end. It’s affecting both
our short- and long-term memory. It absolutely
destroys our attempts at organization. And even
the tasks we think we are doing well? Well, we
aren’t. It slows our speed and decreases the qual-
ity of our work. Very importantly, switchtasking
increases stress, which is particularly dangerous
in a profession where stress is the one thing we
have far too much of. The truth is we aren’t made
to switchtask. We are made to be serial mono-
taskers. Which is our third FAR.

>

FAR No. 3: We commit to serial
mono-tasking.

The serial mono-tasker operates on a different
plane. She turns off the bells and whistles for no-
tifications on her desktop and phone. She uses
those devices—they don’t use her. She schedules
her day in blocks of time—blocks to execute a
specific task, blocks to review professional read-
ing, blocks to plan the next day, and blocks to
check social media. She understands unexpected

things may come up, but she adjusts her course
rather than simply allowing the winds of the day
to send her randomly across the sea. She does one
thing, finishes or advances it significantly, then
moves to the next task. She is a serial mono-
tasker.

Becoming a serial mono-tasker is difficult.
The more we commit to the approach, however,
the more it becomes a habit, and when it comes
to organization, habit rules the world. Most of
what we do we do from habit, by ritual, and
through rhythms of life. It stands to reason, then,
that becoming an organized person is largely
about creating those habits, rituals, or rhythms
that align with what is effective and what makes
us efficient, a truth that leads us to our next FAR.

FAR No. 4: We will consistently
review and adjust our habits to
improve our own organization.
For example, if the first thing we do when we get
to work is to read through emails and begin re-
sponding, we will find ourselves starting the day
working from someone else’s agenda. We review
that habit, determine to quickly check for “emer-
gency” emails, then put off further review until
perhaps the second hour of work. As another ex-
ample, if we find that reading our phone in bed
interferes with a good night’s sleep, we determine
that our surfing and social media browsing will
end 30 minutes before lights out. Those habits,
obviously, are highly individualized, but they are
potentially very important.

Other positive habits to consider adopting
include the following:

Plan the next day. No matter what else we do,
we resolve to have a plan for the next day. We

know our plan might not work as drafted, but we
also know that if we don’t plan our day, we will ei-
ther waste time thinking about what to do next,
or someone else will set our agenda. When morn-
ing arrives, we are ready to execute, not ponder
or start on the wrong task.¢

Identify the Most Important Thing(s)

(MIT). Our most important thing may be one
task or three, but the MIT is that task we will
strive to accomplish at all costs. We’ll identify the
MIT, and, very importantly, we’ll put it in writing
somewhere where we can constantly return to it
and refocus.

Schedule for brain dumps. We will make a

habit of pushing all those “have to do” tasks

The Resistance has
many unfriendly and
powerful offensive
units at its disposal,
but none are on the
ascendency quite like
“distraction.” You, me,
and everyone we
know are all assaulted
by the intense forces
of distraction.



We are awash in
information: case
files, code books, CLE
materials, emails, etc.
For this information to
be of benefit, we need
bins to keep all these
materials separated,
protected, and
accessible.

and “good ideas” to some written form, a “brain
dump,” so we don’t have to keep all the open
loops in our head. Instead, we use our minds to
solve problems and do creative work rather than
struggling to keep a mental list of all that must be
done.
Crack the procrastination wall. When we
run into the great barrier of procrastination,
we ask, “What is the very next action?” The more
specific the answer, the better. Then we take that
next action and ask the question again: What
comes next? The idea is to keep moving and stay
focused. We do not let The Resistance (ulti-
mately) prevent us from progress.
Keep a not-to-do list. We keep a list of those
bad habits we are trying to break. For exam-
ple, “Do not leave email open all day” or “Do not
check social media except at designated times.””
Process information. We habitually process
information through the following question:
Is it trash, reference, or actionable? If it’s trash,
we discard it immediately. If it’s reference, we
store the information in a way we can retrieve it
easily; if we cannot do so, we discard it. If it’s ac-
tionable, we ask whether we can finish it within
two minutes. If so, we do it now. If not, we ask
whether it can be delegated to someone else. If it
can be delegated, we select a person, assign the
task, and add to our “monitor” list. If it cannot be
delegated, we ask three last questions: 1) When
must the task be completed? 2) What is the “very
next action?” and 3) When will I next work on the
task? We then calendar appropriately.®
Although habits are critical in improving or-
ganization, the right tools can also make all the
difference. What is the right tool? This brings us
to our fifth FAR.

FAR No. 5: The best tool for
organization is the one that works for
us individually.

If there are 1,000 ways to accomplish tasks, there
are 1,001 tools for doing so. That said, there are
three main types of tool that are essential: stor-
age bins, time trackers, and list trackers.
Storage bins. We are awash in information: case
files, code books, CLE materials, emails, etc. For
this information to be of benefit, we need bins to
keep all these materials separated, protected, and
accessible. Here are three tips when it comes to
storage of information:

1) Retrieval is everything, If we can’t easily
retrieve information, we shoﬁ’ﬁgyd)s £nBsubine
throw it away. Otherwise we dB€3tisPORdoRH tBkam
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system is our physical office. ﬁdyéi&ﬁ.yffﬂfﬂﬁiu5
clean office represents an organized person. We
can have a visibly cluttered office and still be very
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maintain that system(—'ubwig'lgno% the system
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we lose something. m,
Time managers. A calendar of some sort is the
roadmap for our organizational journey. Without
it, we are lost. While there is much to be said for
old-school paper calendars, digital calendars like
those by Microsoft’s Outlook or Google Calendar
have great capabilities that cannot be easily repli-
cated. '° Here are three tips for calendars:

1) Use calendars proactively. Most of the
time we use our calendar to react. Someone sets
up a meeting for us, schedules a docket or a trial,
or otherwise places an event in our future, and we
dutifully calendar it. That’s needed, of course, but
we can proactively block out time for what we
think needs to be done. There is some magic in
this—a two-hour block on your calendar for
“watch the Smith interview” is much more likely
to resultin success than simply placing the same
item on a list of things to do.

2) Build in margin. As we block out our cal-
endar, we build in margin. So, if we think the in-
terview with a victim’s family will take an hour,
we block out an hour and a half. If it takes 15 min-
utes to get to the sheriff’s office, we give ourselves
30. That seems counter-productive, but the real-
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fiduciassfretosiushe to-do list. My friend and col-
league, Tyler Dunman, uses a legal pad with a
date and the things he will accomplish that day.
It sits right by his computer, and he lines through
each item as it’s‘accéomplished. This approach is
low-tech and Gnﬂl@, yet Tyler is one of the most
effective an it ple I have ever met. For
my part, Iﬂl"e ts Iidtcﬁ'onic version of the list,
and I use theca st which, if you take a lit-
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ful. Whethex weige old-sthool pen and paper or
a fancy app, the keyis that it has to work for us,
not someone else.

2) The Rule of Threes. We pick the one to
three things every day that we really want to ac-
complish, and we put those things on the list.
This is very important because we can fool our-
selves into thinking we are making progress
when we cross out a number of smaller, less im-
portant tasks when the tasks that really matter
go untouched. (We do not use our daily to-do list
as a long set of every item we hope to accom-
plish.)

3) Plan for unexpected tasks. Very often, we
accomplish a list of things in a day’s work, but
those things come from someone else’s to-do list.
That may be OK. Life happens, and for those of
us who are leaders, very often our most impor-
tant task is to be available to others. Let’s not be
discouraged, then, when we don’t get to do every-

thing on our list. It does not necessarily reflect a
failure on our part. It’s better to assume this
“task” is on your list every day.

Final thoughts

Organization is as hard as it is important, partic-
ularly for those of us not naturally wired that way.
Fortunately, we are used to doing hard things,
and we lead men and women who take challenges
in stride. My hope is that this article has provided
you with a tip or two that will help you and your
people succeed in those challenges.
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Let's not be
discouraged when we
don'tget to do
everything on our list.
It does not necessarily
reflect a failure on our
part. It's better to
assume this “task” (of
“doing unexpected
things”) is on your list
every day.
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