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WHAT ISITEEXACTLY™

YOU 00 IN PROCUREMENTS

Purchasing and
Contracting
Authority of County
@ §262 of the Texas Local Government Code
© “County Purchasing Act”
 §271 of the Texas Local Government Code

% §272 of the Texas Local Government Code
¢ Chapter 2254 of the Texas Government Code

¢ County’s purchasing policy.
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Commissioner Court Authori

© BUDGET
4 Authorize issuance of RFP, RFQ, IDIQ, etc.

& Approve selection of vendor/ award RFP, RFQ, IDIQ,
etc.

@ Contract authority (acts as a body)

% Hire/Supervise the purchasing activities of the County
Purchasing Agent. (depends on population)

@

sing Agent
n Facts

Purchasing Agent
- Purchasing Agent

©See Purchasing Agent Authority; Local
Government Code § 262.0115 (cc appoint);
Local Government Code § 262.011 (board
appoint)

@ Serve at pleasure of employer.

% Statute + policy
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Hold your horses...
check your county’s Purchasing Policy first!

DALLAS COUNTY
PURCHASING MANUAL

Policy Samples — Comparison:
[EtfsCounty [ [pallsCoumy [ |

Non-Competitive Purchase <$7,499.99 Non-Competitive Purchase $00.01 to
Requesting department must $3,000.00
attempt to obtain a phone or

written quote.

(Good faith effort to obtain best

price; invoice is the only quote

required)

Competitive Informal Purchase ~ $7,500.00to  Competitive Informal Purchase $3,001.00 to
Must attempt to obtain two $49,999.99 Advertise a Request for Quote through ~ $49,999.99

‘written quotes.
(2 Informal Quotes)

Competitive Formal Purchase >$50,000.00

the Purchasing Department selected
procurement platform.

Competitive Formal Purchase

2$50,000.00




REQUISITION
PROCESS

% The purpose of a requisition is to:
1. Inform

2. Identify goods/ services + funds

3. Provide a record

& If purchase is UN-BUDGETED, user department should send a memo
detailing necessity & funding options.

@ REQUISITION MUST BE DONE INVOICES.

PURCHASE ORDER Process
(2 STEP following Requisition)
@ Requisition submitted, then Purchase Order will be drafted.

& The requisition will be returned to the requesting department if the funds for the purchase
are not available.
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What is the first step of the purchasing process to
purchase two grasshopper mowers?
(around 10k each)

Requisition comments:

Supplier info part 1:

Requisition

Supplier info part 2:

Supplier info part 3:
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PURGHASE ORDER

Purchase Order
for the lowest + best
responsible vendor.

(informal)




What if the Purchase
Order looks like this?

50000 = Fifty Thousand

SSEME PITTING VENDORS
SSAGAINST EACH OTHERFS

LGC Sect. ﬁ! §u

262.023 —
4.

DURING THE BIDDING PROCESS
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The bidding process does not have to look like this...
D 7 Y /5 P —

1

Bidding Process

0sts o nent must;
Submit a requisiti specificat 1 rtment far enough in
advance of the desired purchase date to allow time for the formal bidding process.

weeks +)

mpetitive Biddin

The purchasing department will ensure
publication
Lump sum versus per unit basis.

After receiving the bids, the purchasing
department shall open them publicly.

After examining the bids, the requesting
department will send a written
recommendation for the bid award to
the purchasing department at least seven
days prior to the deadline for the
Commissioners Court agenda.

¢ Bids are awarded to the lowest and best responsible mmmp uc|
bidder. el
CC may consider:
The quality of the product;
o The adaptability of the product to the intended use;

o The ability, experience, efficiency, integrity, and financial
responsibility of the bidder;

> If the vendor is delinquent in taxes to County;
& Compliance with all insurance requirements of County; and

o Any conflict of interest.
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Competitive Bidding, continued...

@ Only ONE bid, that bid may be accepted by the Commissioners Court if
the Court determines that the price is fair and reasonable per § 262 of the
Texas Local Government Code.

% After the award of the bid contract by the Commissioners Court, a purchase
order, award letter, or official notice to proceed will be sent to the vendor by
the purchasing department.

{Quasar

The Power of
& Does your Purchasing Policy Bl e
include a “Bid Prot on? = icein

< Injunction suit under 262.033
@ Public Info Act Requests

& Sec. 552.104 Info Relating to
Competition or Bidding

Ongoing competitive situation”

i =
@ 52.305. Information ““s_!;'-_l!i'n wl" u"ﬂ WH[N I
(olving Privacy or P T
Interests cfr’?i::i f;,;";ovcnv > n““"l I “ET F“'!,!!lqs"-“' st
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Purchases that are Exempt from Competitive
Procurement Requirements...
DISC RY EXEMPTIONS

Texas Local Government Code Sec. 262.024.

{a) A contract for the purchase of any of the following items is exempt from the requirement established
by Section 262.023 if the commissioners court by order grants the exemption:

(1) public calamity
(2) public health

(3) public property damage

(4) apersonal or professional service;

(5) daily labor (short term)

(6) any land or right-of-way

Purchases that are Exempt from Competitive
Procurement Requirements...
DISCRETIONARY EXEMPTIONS CONT’D

{7) an item that can be obtained from only one soutce, including:

(A) patents, copyrights, secret proces:

(B) films, manuscripts, or books

(C) utility services
(D) captive replacement parts or components for equipment
(8) food

{9) personal property sold: auction, out of business sale, government entity

{10) economic development work per 381 agreement

(11) vehicle and equipment repairs

Sole Source IS... ‘

» Not used to avoid competition

> Inability tc tain competition due to proprietary or unique capabilities

» Substitutions are unacceptable

» Can only be obtained from a single supplier/manufacturer

10
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Purchases that are Exempt from
Competitive Procurement

s Local Government Code chapter 271.102
allows public entities to make purchases using
cooperative contracts.

Is the County a member of the cooperative?

Review the contract documents. Do the terms
match?

Is the underlying contract open? Or have a
savings clause?

11
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PIGGYBACK

AGREEMENT

Texas Local Gov’'t Code
Section 271.102

PIGGYBACK AGREEMENT CONT'D...

> Need an ILA with
Participating County/City

—> Contract clause for
vendor agreement.

-> Is the agreement open?

Services Procurement Act
=Texas Gov't Code 2254

Competency of the firm or individuals, NOT competitive bidding,

Architect, Engineer, or Surveyor = special negotiation steps.

Others = most qualified + fair and reasonable

¢ Contracts in violation of act are VOID as against public policy. Sec. 2254.005

12



CAUTION

IS ILLEGAL!

Texas Local Government Code

Sec. 262.034. CRIMINAL PENALTIES.

(a) A county officer or employee commits
an offense if the officer or employee
intentionally or knowingly makes or
authorizes separate, sequential, or
component purchases to avoid the
competitive bidding requirements of
Section 262.023. An offense under this
subsection is a Class B misdemeanor.

ISILLEGAL!

Texas Local Government Code

Sec. 262.034. CRIMINAL PENALTIES.

(c) A county officer or employee commits
an offense if the officer or employee
intentionally or knowingly violates this
subchapter, other than le)% conduct
described by subchapter (a). An offense
under this subsection 1is a Class C
misdemeanor.

See GA-0604 (2008); County Auditor is mandated to
approve/deny claims; intent to violate CPA is a fact question.

4/22/2024

13



CIVIL liability for
not following the
County Purchasing Act.

In 1985, the legislature adopted the County
Purchasing Act (Sec. 262). Contracts entered
into in violation of the County Purchasing
Act are not automatically VOID, but a court
may declare such contracts void in a taxpayer
suit, or In some circumstances an
unsuccessful bidder suit.

rnment Code

INJUNCTION.

At least one court has ruled that a corporation is a tax paying citizen

for purposes of filing suit a a governmental entity tc

performance of a contract that v ded in violation of the

County Purchasing Act. See Labrado v. County of El Pas:
581 (Tex. App. — El Paso, March 18, 2004).

WHAT DO
NAMETHEIR

LAW
DAU

VERS
IGHTERS
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But, how do I get paid?

-
GO
»

A declaratory judgment action can be brought against the government to
determine a party’s rights and status under a statute or contract; howev
such an action is typically barred by sovereign immunity when it seeks to
impose contractual liabilities or secks money damages from the
government,

Parties may not circumvent sovereign immunity from suit by
characterizing a contract dispute as a declaratory judgment action

UDIJA suit to void contract barred by immunity? [Likely]

The immuni er contained in the
“Any property tax paying citizen of the c
made by a county in violation of [the CPA]
lature intended to waive immunity | 8 7k
s the only waiver in the CPA. The unambiguous f this statutory i or viblations of the Te
lude requests for attorney's fees or for dec relie Act (TO
r3d 163, 171-72

gs Act/Procurement; Caro
aunels, No. 180678,

mn it I

e
immunity from UDIA d
UD.

affirmed, permitting the plainiffs
claims 10 proceed. The plaintiff then friec
on the jury's f

4 declarator

Use of UD. cover atty nd/or monctary damages. The redundant remedies

doctrine bass a claim for declaratory relief hen “the Legislature Créated a statutory Waiver of
[governmental] immunity that permits the parties to raise their claims through some avenue
er than the UDIA." Patel v. Tex. Dept. of Licensing & Regulation, 469 5.W.3d 69, 79 (Tt
).

s because ¢
plainiff relied at trial had been overruled.

1FT ION

Can a contract that was entered into in violation of
the County Purchasing Act be ratified by the
commissioners court?

Ratification may not be used to justify the maki

an illegal contract. Because the commissioners court & =™

lacks authority to enter into a contract in violation of E

the County Purchasing Act in the first place, a

commissioners court lacks authority to subsequently " ‘
ratify such a contract. . g

0). The plaindff s

se 1o the trial
A and d
on which the

4/22/2024
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This Agromnt s cxpresly made s

Include sovereign immunity clause in contract to be clear.
Especially in out-of-state vendor agreements.

TRAIN, TRAIN, TRAIN.

Always ask, what is the procurement vehicle?

1 DON'T ALWAYS AUDIT
Don't forget about me! e

If the county auditor determines that the county

contract without complying with the

ity hasing Act, §113.065 of the al

Government Code prohibits the auditor from

approving a claim for payment on the contract. See
Tex. Atty. Gen. Op. Ne. GA-0247 (2004).

The county auditor mual assure that these c
have been “incurred as provided by law,” rrqumng
a court order or iudgnem notwithstanding that a
quantum meruit payment is by definition one that
is not incurred as provided by law. See Op. Tex.
Att'y Gen. No. GA-383 (2005) (Harris County).

“ 7
BUT WHEN 1 DO IT'S IN BEAST
MODE

ummer Reading

» Texas Association of Counties' Procurement Handbook (2023)

o chrome-
extension:/ /efaidnbmnnnibpcajpeglclefindmkaj/https: untyorgprodblob2023.blob.core.usgovelo
udapi.net/cms/tac/media/ default/member-services/legal /legal-publications/procurement. pdf

The Texas Prosecutor, “The civil approach to confronting a governmental contract.”
https:/ /www.tdcaa.com/journal/the-civil-approach-to-confronting-a-government-contract/

The State of Texas Procurement and Contract Management Guide
https://comptroller.texas.gov/ purchasing/publications/ procurement-contract.php
@ Purchasing Law Basics for Counties (Bickerstaff Heath Delgado Acosta L.L.P.)

chrome-extension! faidnbmnnnibpeajpeglclefindmkaj/https: / /www.bickerstaff.com/wp-
content/uploads/Purchasing-Law-Basics-for-Counties-008758 14x7A30F pdf

» UTSA Business Contracts Office
o https://www.utsa.edu/bco/resources/terms himl#CCOL
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o

Contact me...
ext. 653-6687

REBECCA LUNDBERG
Assistant District Attorney
Civil Division
Criminal District Attorney's Office
Dallas County, Texas
Records Building Phone: (214) 653-7358

500 Elm Street, Suite 6300 Fax: (214) 653-6134
Dallas, Texas 75202 Email: Rebecca. Lundberq@dallascounty.org
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