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Coming to a courtroom near
you: sexually violent predators

Until recently, the Special Prosecution Unit in Huntsville tried all civil commit-

ment proceedings for sexually violent predators—but not anymore. A new law
sends these trials to the county where the predator was most recently convicted

of a sexually violent offense. Here’s how to try one of these tricky civil cases.

on your desk is a stack of about a hundred docu- June 17, 2015, Governor Greg Abbott signed into law
Senate Bill 746, which significantly altered the

way sexually violent predator (SVP) civil com-

l magine that it’s 8 o’clock Monday morning. Sitting  desk, you just might see one soon. That’s because on

ments with a cover letter that reads,
“Pursuant to Texas Health & Safety
Code §841.023(b), the Texas Depart-

ment of Criminal Justice has determined

mitment proceedings are initiated and pur-
sued in Texas. Most directly impactful for
that James Rubio' suffers from a behav- Texas prosecutors is the new definition of
joral abnormality that predisposes him

to commit a sexually violent offense.”

“attorney representing the State” in an SVP
civil commitment proceeding, which is now
The letter also says that if you wish to | defined as “a district attorney, criminal district

proceed with the case, a petition must be attorney, or county attorney with felony juris-

filed within 90 days from the day you
received it.
In silent response, you either head

diction.” Under this new law, when the Texas
Department of Criminal Justice (TDC]J)
refers these cases for civil commitment consid-

into the first stage of grief (denial) by eration, it will send them directly to “the

shoving the papers to the side of your attorney representing the state for the county

desk so you can prepare for that day’s in which the person was most recently con-

docket, or you panic at the prospect of trying a civil case  victed of a sexually violent offense,” rather than exclu-

with (gasp!) full civil discovery on a subject you know  sively to the Special Prosecution Unit (SPU)—though

very little about but that has heavy consequences for there is a provision that allows a local prosecutor to

your community. request legal, financial, and technical assistance for a civ-
Now imagine this scenario is reality—because it is. il commitment proceeding from the SPU.*

If you haven't already received such a packet on your Continued on page 16
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EXECUTIVE

DIRECTOR’S

REPORT

Schultz v. The State Bar

you read

Prosecutor  journal,
Melissa

cover story entitled,

In the last edition of The Texas
Hervey’s

“Just disclose it.” In it,
Melissa, an assistant
district
Harris County, does a

attorney in

great job of walking us
through the Schuliz v.
Commission for Lawyer
Discipline of the State
Bar of Texas opinion, a
must-read for every
Texas prosecutor.

In this edition of the journal, we
offer additional thoughts on the
implications of the Schultz opinion
for Texas prosecutors (see The Presi-
dent’s Column on page 7 and the
Q&A on page 40) and hope that you
find the insights helpful.

I am reminded of something one
of our most experienced district
attorneys, Jaime Esparza, the district
attorney in El Paso County, once said
when he described the job of a prose-
cutor: “Our job is as simple as right
and wrong—and also that complicat-
ed.” We go into prosecution with
good intentions and a dedication to
justice, but it can get complicated. In
the big picture, our profession con-
tinues to demonstrate dedication to
ethical conduct and the search for the
truth, and with that spirit we will
continue to learn and move forward.

I do have one question for Texas
prosecutors as we go from here.
Would it help if Texas had reciprocal
discovery, like virtually every other
state and the feds? If the defense bar
complains of the non-disclosure of
those facts particular to a defense
they will raise, such as alibi, would it

help prosecutors in discharging our
duties under Brady, the Michael
Morton Act, and Rule
3.09 of the Texas Profes-
sional Rules of Discipli-
nary Conduct to have
notice of that defense?
Email me with your

thoughts at Robert.Kep-
ple@tdcaa.com.

Never give up!

This lesson in tenacity
and Criminal Procedure
101 comes to us from
Walker County Assistant Criminal
District Attorneys Shanice Newton
and Christina Lee, who recently tried
a defendant for terroristic threat. The
defendant had made a serious threat
with a firearm (apparently against
some drunk cousins, and it involved
pornography on a cell phone ...
yeah, sounds like a juicy story).
When all was said and done the jury
foreman announced the verdict: not
guilty.

After the verdict was read, the
judge asked the prosecutors if they
would like to poll the jury. That’s not
very common, but Newton said yes.
When asked if that was the verdict of
the individual jurors, Juror No. 6
shocked everyone in the courtroom
when he announced, “No!” The
judge sent the jury back to continue
deliberations, and when jurors sent
out a note a couple of hours later,
asking for a clean verdict sheet, peo-
ple were stunned. Yes, the jury had
flipped the verdict to guilty!

The moral of the story? When
that verdict comes in, don’t fear ask-
ing the jurors just how stuck they are
on “not guilty!”

First civil commitment
case outside of MoCo

On September 1, 2015, the duty to
seek the civil commitment of sexually
violent predators (SVPs) shifted from
the Special Prosecution Unit (the
SPU, based in Huntsville) and a par-
ticular district court in Montgomery
County, to local felony prosecutors in
the jurisdiction where the predator’s
most recent conviction for a sexually
violent offense occurred. These cases
represent a short-term training and
staffing challenge for prosecutor
offices as we learn how to handle
them, as well as a long-term resource
problem as we look for funds to pay
for the attorneys and expert witness-
es.

From what we can tell, offices
have been doing a good job of
preparing for this new type of civil
case, and the Special Prosecution
Unit, guided by Executive Director
Jack Choate (formerly TDCAA’s
training director) has pulled out all
the stops to offer assistance and guid-
ance as the baton is handed off. (In
fact, Erin Faseler, the Civil Division
Chief for the Special Prosecution
Unit and an expert in these civil com-
mitment cases, wrote a primer on
how to try them in this issue—check
it out on the front cover.)

We've also gotten news of the
first such commitment case tried
locally (at least the first we've heard
of): Congratulations go to the Tar-
rant County Criminal District
Attorney’s Office, which successfully
sought the civil commitment of a
sexually violent predator who was set
to return to Tarrant County on
parole without the treatment and
supervision the commitment pro-
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gram offers. Tarrant County Assis-
tant Criminal District Attorney Bill
Vassar joined with SPU prosecutor
Marc Gault to prove that the SVP
suffered from a behavioral abnor-
mality that justified his civil com-
mitment. Under the terms of his
commitment, this person will go to a
treatment facility in Littlefield to
begin the program. Congratulations,
Bill and Mark, for showing how this
hand-off to local prosecutors will
work.

Tarrant County’s

Annual Report

Many of you may have already seen
the 2015 Annual Report issued by
the Tarrant County Criminal Dis-
trict Attorney’s Office (pictured
below). If not, you can view it at
http://access.tarrantcounty.com/con
tent/main/en/criminal-district-
attorney/about-us/newsletters.html.
Publishing such a report is really a
terrific way to educate |
the public about what |
an office does and what |
the staff accomplished |
the year before. I partic-
ularly like the section
that highlights the high-
profile  prosecutions
from 2015, as well as
the simple and elegant
mission statement on the back cover:
“The mission of the Office of the
Tarrant County Criminal District
Attorney is to enhance public safety
through vigorous enforcement of
criminal and civil laws in an ethical,
honest, and just manner.” Judge
Sharen Wilson, the elected CDA,
tells us the report was produced by
Samantha Jordan, the office’s public

information officer—a job well

done!

Crime and Consequences
blog

In the last Zexas Prosecutor, 1 wrote
about our criminal justice system
and even showed some graphics to
support my argument that the sys-
tem is not “broken.” Finding those
types of resources can be catch-as-
catch-can, but there are a couple
places we can find them on a regular
basis. The first is TDCAA’s twitter
feed (@TDCAA, run by our Direc-
tor of Governmental Relations
Shannon Edmonds). If you do not
follow his feed, now is a good time to
hop on board.

Another good blog to read is
Crime and Consequences at www
.crimeandconsequences.com/crim-
blog. As with most blogs, there is
some random stuff that might not
interest everybody, but overall it
appears to be a consistent source of
articles, studies, and information
that balances out some of
the “end mass incarceration”
viewpoints in the general
2 media and advocacy blogs.
For instance, something you
may not have heard much
about yet: the California
assistant prosecutors’ associ-
ation view that Prop 47,
that state’s penalty “realign-
(read: decriminalization)

ment”

from a couple years, ago, has spurred
a huge increase in crime. Take a look
h e r e

www.crimeandconsequences.com/cr
imblog/2016/03/prop-47-a-reck-

less-experiment .html.

“Well, don’t use the
camera for that.”
Many of our police departments are

www.tdcaa.com « The Texas Prosecutor journal « May—June 2016

grappling with policies regarding the
technology and use of body cameras,
and prosecutor offices are dealing
with all of the video those cameras
produce. It has been interesting to
watch various public advocacy and
civil rights groups urge the adoption
of the technology to document bad
police behavior and at the same time
argue among themselves about how
the cameras will necessarily infringe
on citizens’ privacy interests.

And now another twist in the
saga: Peace officers have come to
appreciate the protection cameras
can afford when they are accused of
misconduct. Does it come as any
surprise to a defense attorney, who is
trying to question a cop in the hall-
way of his local courthouse, that the
officer’s body camera is recording the
whole incident? That is just what
happened in Florida recently, and
you can read all about the screams
and howls of the defense bar here:
www.star-telegram.com/news/
nationworld/national/article685312
77 html. But in my view, if you give
a cop a camera, he’s gonna use it.

TDCAA staff panics

When you read my column on
TDCAF News on page 9, you will
learn about our ground-breaking ini-
tiative to create the Texas Prosecutor
Management Institute. This new
training curriculum is under devel-
opment thanks to funding from the
Foundation and with the help of
Bob Newhouse, a Houston-based
management specialist who’s also a
lawyer who once worked in the oil-
field industry.

One of the insights I took away
from our inaugural management
training in early March is that every-

Continued on page 6



Continued from page 5
one brings a different set of skills to
an office. If everyone is encouraged
to bring his or her own strengths to
the table, just about every problem
can be solved and every job done
right. The manager’s duty is to rec-
ognize people’s strengths, honor
them, and let your folks use those
strengths for the benefit of the team.

So how can you get to know
your team’s strengths? Well, we here
at TDCAA discovered a bunch of
them at the Austin Panic Room.
(There’s a photo of everyone below.)
Billed as “the original escape game
experience,” the panic room entails
being locked in a room with a series
of puzzles inside. Solving the puzzles
requires the communication and
help of your teammates, and the goal
is to escape the room within an hour.
Our staff is big enough that we split
into two teams; one was locked in a
“jail” and the other in an “aban-
doned schoolhouse.”

Both groups went through lots

of trying and failing—but that was

OK. Indeed, each person brought
critical skills and work as we moved
through the clues. It was tougher
than I expected, and I must report
failure: Both teams got to the final
puzzle but couldn’t complete it with-
in the 60-minute limit. (Our guide,
Doug, who stayed in touch via
closed-circuit cameras and a walkie-
talkie, told us that only 30 percent of
groups escape in the allotted hour.)
But I call it a success for two reasons.
First, everyone got to know each
other a lot better and learned to rely
on each other. Second, as the leader,
I realized that I need more manage-
ment training—if I were a better
manager, both teams would have
escaped! Well, maybe not, but the
exercise did help me appreciate why
it is so important that managers put
together a team that’s empowered to
use each individual’s strengths for
the benefit of the whole.

Diary of a killer

You are a superhero. Did you know

that? You take the skills that God
gave you and the powers granted you
by the Texas Constitution and the
laws of our great state, and you use
them to protect your friends, family,
and community. And make no mis-
take: Whether you are a civil practi-
misde-

tioner, victim assistant,

meanor prosecutor, receptionist,
felony chief, or investigator, using
your powers to protect people is an
absolute good. It is just that simple.
And it’s also just that necessary,
because evil does indeed lurk out
there, and sometimes we even get a
rare glimpse inside of its mind. Take
this chilling diary entry, published in
the Austin news and written by a

stabbed

woman in a brutal and completely

woman who another

random knife attack:

“So, OK, I'll start with the excit-
ing bit. I stabbed an innocent
woman to death earlier today (well
yesterday since it’s 1 a.m.). ... It was
absolutely fantastic. Murder gives
me a high unlike any other, it feels
like this crisp unreality, flashing and
sparkling, adrenaline and shock.
Fight or flight mode. How do I even
go about describing it. The whole
thing was unreal. 'm so proud of
myself. I stabbed her like 20 times.
Maybe more. ... She screamed and
grabbed at me, saying “What the
[expletive]?! Help! Leave!” For now I
should explain why. Other than the
fact that 'm a homicidal psy-
chopath. I have a deep hatred
towards people right now ... yester-
day I lost my other gold ring I've
worn all my life on a chain around
my neck as it was ripped off by a girl
I was murdering. Fate is weird.”

Reading about this horrific
attack chilled my blood. Let’s forget
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for a moment all the people who
might find fault with prosecutors for
one thing or another. Prosecutors do
a hard job for all the right reasons,
and when you meet a person who is
capable of committing such atroci-
ties and then writing about them in
her diary with such callousness, you
must be at your best. We at TDCAA
want to do our part to make sure you

N Ews
WORTHY

Application forms for
Investigator awards

and scholarship

pdated applications for 2016's PCI

certificates, Chuck Dennis Award,
Oscar Sherrell Award, and the
Investigator Section scholarship are
now posted online. Changes have
been made to all the applications so
please use the new forms (on our
website in this issue of the journal),
and do not use any old forms you
might have. Applications must be
postmarked by the deadline date or
they will not be accepted. %

T H E
COLUMN

)

PRESIDENT S

Schultz eliminates
all shades of gray

he people’s representatives in

the United States’s system of

justice should be held to the
standards that under-

parties. Rule 3.09(d) requires a pros-

ecutor in a criminal case to:

* make timely disclosure to the
defense of all evidence or

score our beliefs in fair-
ness and equity under
the law. As prosecuting
attorneys, we work [
under a mandate that
justice be carried out
fairly and impartially.
This mandate has an
inherent two-direction-
al compass—it includes
both the accused and
the accuser. Thus, as
much as counsels, both
defense and prosecut-
ing, might tend to lean
one way or the other, prosecutors
have the higher duty of ensuring an
environment of impartiality toward

and for all involved. U.S.
although an adversary system, places

law,

a high degree of value on the rights of
the accused. The accused is not guilty
until proven otherwise. Therefore, all
evidence and information relative to
a case must be disclosed to opposing
parties—without prior analysis of
such and without regard for how that
potentially exculpatory evidence
might negate or otherwise ameliorate
our adversary’s guilt.

The
Appeals’ opinion in Schultz is that
Rule 3.09(d) goes above and beyond

Brady in that no materiality or intent

Board of Disciplinary

is required to establish a violation of
withholding evidence from opposing

www.tdcaa.com « The Texas Prosecutor journal « May—June 2016

information known to
the prosecutor that tends
to negate the guilt of the
accused or mitigates the
offense, and
* in connection with
sentencing, disclose to
the defense and to the
tribunal all unprivileged
mitigating information
known to the prosecutor,
except when the prose-
cutor is relieved of this
responsibility by the tri-
bunal’s protective order.
The gist of the BODAs opinion
in the Schultz case is that a failure to
disclose—for whatever reason—is a
failure to comply with Rule 3.04(a);
it’s also an unlawful obstruction of
another party’s access to evidence
under that rule. Rule 3.04(a) requires
that a lawyer shall not:
* unlawfully obstruct another par-
ty’s access to evidence;
* in anticipation of a dispute
unlawfully alter, destroy, or conceal a
document or other material that a
competent lawyer would believe has
potential or actual evidentiary value;
or
* counsel or assist another person
to do any such act.

All of that is good. And fair. And

Continued on page 8
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Upcoming
TDCAA seminars

Evidence Seminar, June 15-17, 2016,
at the Intercontinental Dallas, 15201
Dallas Pkwy., in Addison.

Prosecutor Trial Skills Course, July
10-15, 2016, at the Radisson Town
Lake, 111 E. Cesar Chavez, in Austin.
Advanced Trial Advocacy Course,
August 8-12, 2016, at Baylor School
of Law in Waco.

Advanced Criminal & Civil Law
Update, September 21-23, 2016, at
the Galveston Island Convention
Center in Galveston. The host hotel,
the San Luis Resort & Spa, is sold out,
but TDCAA has contracted with
others:

Hotel Galvez & Spa, a Wyndham
Grand hotel, 2024 Seawall Blvd. The
rate is $99 plus tax for run-of-house
rooms. Call 409/765-7721 and identify
yourself with TX District & County
Attorneys or TDCAA by August 19 to
get this rate.

Hilton Galveston Island Resort (next
to Convention Center), 5400 Seawall
Blvd. Rates are $99 for a single and
$149 for a double (plus tax). Call
409/744-5000 and identify yourself
with TX District & County Attorneys
or TDCAA to get these rates by
August 20.

Tremont House, a Wyndham Grand
hotel, 2300 Ship's Mechanic Row.
Rates are $99 for a single, $129 for a
double, and $139 for a triple (plus
tax). Call 409/765-7721 and identify
yourself with TDCAA by August 26 to
get these rates.

Harbor House, 221st Street. Rates are
$99 for a single, $129 for a double,
and $139 for a triple (plus tax). Call
409/765-7721 and identify yourself
with TDCAA by August 26 to get
these rates.

The Holiday Inn Resort on the Beach,
5002 Seawall Blvd. Rates are $99 for
single and $149 for double occupancy
(plus tax). Call 877/410-6667 and
identify yourself with TX District &
County Attorneys or TDCAA to get
these rates by August 20.

Continued from page 7

ethical. And in accord with our
beliefs and our modus operandi. But
there is a “but” here: What happens
when a trusted co-counsel, investiga-
tor, or someone in the office does not
live up to our ethical expectations?
One cannot always impose moral
rectitude on others for whom we are
held responsible. The argument is
that a person in charge (in this case,
the lead prosecutor) should know
what is going on at all times. He
should be omniscient, in other
words—but that is not a human
trait. The limitations that make us
human can carry serious conse-
quences and equally serious ramifica-
tions for lead prosecutors because a
failure—of anyone on the State’s
side—to disclose potentially exculpa-
tory information to the opposing
team is a failure on the lead prosecu-
tor’s part. It puts your bar license on
the line.

Let’s examine the realities of dai-
ly routines. Not a day goes by when
preparing for trial that a subtle differ-
ence does not come up from the vic-
tim’s account, especially with child
sex crimes, from that which is
detailed in a police report or child
advocacy center’s video. What is a
prosecutor to do when there is a
slight nuance? Schultz argues that it
seems an “‘unworkable burden” on a
prosecutor to distinguish between
what is to be divulged and what is
irrelevant to a case; therefore, the
burden on the individual prosecutor
does seem unreasonable and beyond
human capabilities.

But wait. Let’s examine Rule
3.09(d) again. As it is, this Rule actu-
ally relieves the burden that could
otherwise weigh on a prosecutor’s
mind. Is this or that bit of informa-

tion of any consequence to the
defense—should it be on the “must
disclose” list? Is it black, white, or
any of those hundreds of gray shades
in between? Rule 3.09(d) answers all
those questions. It takes out all the
gray areas—on all potentially excul-
patory factors—having to do with a
case. In fact, it does even more: Black
and white areas are also erased. The
model for all prosecutors is that there
should be no thought processes, no
questions, no analyses, and no per-
sonal opinions on the matter. The
law is simplicity itself, in its most
extreme form: Disclose. End of dis-
cussion.

But is it also the end of conversa-
tion? The opinion on the Schultz case
might have settled the issue of failure
to disclose—it is “unlawful.” But an
equally important question for pros-
ecutors remains unresolved: How are
we to deal with the “unworkable bur-
den” of delving into the unconscious
minds of team members to ensure
100-percent compliance with the
law? (“Omniscience” again comes to
mind.) Unfortunately that character-
istic doesn’t exist among mere mor-

tals. ¥
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TDCAF NEWS

In memory of Dan Boulware, a chal-

hope that you will all take the
Itime to read Tom Krampitz’s
tribute to an Association and
Foundation great, Dan Boulware.
(It's on page 10.) I met
Dan when I came to

TDCAA

thrown into my first

and  was
Legislative Session in
1991. There were big &=
issues in play and many
perils for prosecutors
that year, but I was
confident that we
would come out OK
Dan,

president

because
TDCAA’s
that year, had taken the lead for pros-
ecutors at the Capitol. He was The
Guy that session, and to this day we
as a profession benefit from his lead-
ership all that time ago. And when it
came time to create the Foundation,
Dan stepped up, took the lead, and
got us started.

Dan was instrumental in the
creation of the Texas Prosecutors
Society. Having been a past Chair of
the Texas Bar Foundation, he under-
stood what Tom talks about: plant-
ing trees for the sake of the shade
which you will not enjoy. In that
spirit, Tom Krampitz has donated
$250 to the Texas Prosecutors Socie-
ty endowment fund in memory of
Dan, and he challenges all who wish

donors a few weeks ago. (If you'd like
one, email the editor at sarah.wolf
@tdcaa.com to request a copy, or go
online at www.tdcaa.com/publica-
tions, and look for this
issue of the journal to
find a PDF version of the
report.) It explains how
the Foundation has been
TDCAA’s
training efforts over the

thanks

and

supporting
past year, our
donors corporate
sponsors, and goes into
detail about what to

expect in the year ahead.

Management training in
the development phase

In March, TDCAA completed its
first management retreat in Freder-
icksburg. This retreat, a three-day
event which included presentations,
discussions, and planning exercises,
was facilitated by Bob Newhouse, a
management consultant in Houston
who understands and appreciates the
challenges prosecutor offices face in
guiding attorneys into the world of
solid leadership and management.
Bob is a lawyer, but he cut his teeth
in management in the oil field busi-
ness, where he experienced chal-
lenges in management similar to
what prosecutors face—after all,
moving an oilfield engineer into a

to honor Dan with a match-
ing donation to reach
$2,500. I'm already in, and I
hope you will be too.

Annual Report
available

The
Report for 2015 was sent to

Foundation’s Annual

supervisory position can
be a lot like promoting a
good trial lawyer into that
same spot. (Just because
you excel at the former
doesnt mean you know
how to do the latter.)

In the next few months,

the first phase of imple-
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menting our management institute
will be completed. At the end of this
phase, we will have interviewed and
surveyed prosecutors from all
around the state to identify the core
training that will serve as the founda-
tion for this curriculum. In the next
phase (during the summer), we will
design the curriculum and identify
how best to deliver sustained train-
ing to prosecutors all over Texas. By
the end of the year we intend to
launch some pilot training for test-
ing and feedback purposes. Thanks
to Devon Anderson, District Attor-
ney in Harris County, for allowing
us to use her office as a pilot program
and for giving us access to her staff
for development and feedback. The
current plan has us on schedule to
launch a training course in 2017.

This is great stuff. I want to
thank the Foundation Board for its
vision and support, without which
this effort would not be possible. If
you want more details or want to get
involved, just give me a call at
512/474-2436. 1 would love to talk
with you about it.
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Recent gifis to
the Foundation™

Richard Alpert

Gordon Armstrong

Ronald Kent Birdsong

Dustin Boyd

James Eidson

David Finney in memory of John
Long

Russell Hardin, Jr.

Staley Heatly

Rob Kepple in honor of Joe
Shannon

Rob Kepple in memory of Dan
Boulware

Tom Krampitz in memory of Dan
Boulware

Doug Lowe

John MacLean in memory of Dan
Boulware

Richard Miller

Adrienne McFarland Myers

Rene Pena

Steven Reis

Abel Reyna

A. Ross Rommel

Stephen Smith

Jerilynn Yenne

* gifts received between February
6 and April 8, 2016
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In memory of Dan Mahanay
Boulware: 1945-2016

CC society grows great when
men plant trees whose
hade they know they

shall never sit in.”

Sitting in the sanctu-
ary waiting for the services
to begin, I was reminded
of that Greek proverb. I've
always been drawn to the
imagery of that saying and
have thought of times when I've
enjoyed the shade provided by the
stewardship of those who have come
before me. Few young Texas prosecu-
tors may recognize the name Dan

Dan’s quiet brand of leadership
was on display during his tenure as
President of the Texas District and
County Attorneys Associa-
tion in 1991. His profes-
sional excellence was recog-
nized when he was selected
the State Bar Prosecutor of
the Year in 1992. He was a
stalwart in his church com-
munity and served for many years on
the board of trustees of his beloved
alma mater, Texas Wesleyan Univer-
sity.

Perhaps Dan’s greatest skill was

Boulware, but have
no doubt: They, along
with the rest of us, are
sitting in the shade of |
some of Dan’s selfless |
husbandry.

And so it was on
a Saturday in mid-
March, past an over-
flow crowd of family

and friends gathered P
at the First United [

Methodist Church in

Cleburne to celebrate the life and
many accomplishments of Dan
Boulware. Dan’s service to his com-
munity and his profession was as tire-
less as it was without the need for
acknowledgment or personal credit.
No finer example of “servant leader”
will you ever find.

Dan began his prosecutor career
as Johnson County Attorney, serving
from 1976 to 1984. He was then
elected District Attorney for the 18th
Judicial District, covering Johnson
and Somervell Counties, where he
served two terms.

on display as a nego-
tiator. He was always
able to see and
appreciate all sides of
an issue, and his lack
of personal hubris
bestowed great credi-
bility. I was able to
see his magic at work
on countless occa-
sions during often-
tense legislative
negotiations,  and
time and again Dan found a way to
achieve common ground.

In the prosecution community,
the hardiest tree of Dan’s planting
will no doubt be through his found-
ing efforts on behalf of the Texas Dis-
trict and County Attorneys Founda-
tion. Countless generations of prose-
cutors to come will benefit from his
work.

Thanks, Dan. You will be
missed, but as we enjoy this shade
youve supplied, you'll always be

remembered. ¥
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Revisiting the perils of closing a
courtroom to the public

n recent years, both the Court of 2012, the Court of Criminal Appeals

the

and

Criminal  Appeals

Supreme Court of
the United States have
reminded us that as a
rule, courtrooms should
remain open to the pub-

lic. Only a very com-

pelling reason and explo-
ration of all the alterna-
tives will support closing
it. But in a recent opin-
ion on rehearing in
Cameron v. State,' the
Court  of  Criminal
Appeals has shown a
glimmer of hope by clar-
ifying the burden of

proof in such cases.

The legal background

In 2010, the Supreme Court reassert-
ed years of caselaw and reminded
parties that courtrooms were intend-
ed to be open to the public. In Presley
v. Georgia,® the trial court excluded
the defendant’s uncle during voir
dire, noting that the courtroom did
not have space for the public to sit
separately during voir dire and the
judge did not want the public sitting
intermixed with the jury panel. The
Supreme Court reaffirmed that the
right to an open trial includes voir
dire and found that the trial court
must show that alternatives were con-
sidered so that closing the courtroom
was the only option. Trial courts
must take “every reasonable alterna-
tive” to closing the courtroom.

Then in back-to-back months in

issued two opinions reminding par-
ties that courtrooms
must be open to the
public unless com-
pelling reasons are pre-
sented on the record
for the closure. In
Steadman v. State,® the
trial court refused to
allow four members of

the defendant’s family
to sit in the jury box
during voir dire, citing
“security  concerns”
and saying that it
would be an “emo-
tionally charged” trial.
It also noted that there
was a central jury
room available, but it would be
inconvenient to use for voir dire and
also presented security concerns. The
CCA held that the reasons provided
were too vague and the trial court did
not adequately consider reasonable
alternatives.

A month later, in Lilly v. State,’
the defendant was an inmate and was
tried on a new charge at a courtroom
inside the prison. He complained
that restrictive security measures for
entering the prison amounted to a de
Jacto closure of the courtroom. Even
though Lilly could not show that any
member of the public was actually
dissuaded from attending, the CCA
found that the test is instead whether
the judge took every reasonable effort
to accommodate public attendance.
Because the security measures were so
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restrictive, it did not meet this bur-
den.

The original Cameron
opinion

Vanessa Cameron was on trial for
murder. During voir dire, the bailiff
ushered out Cameron’s friends and
family so the panel could be seated.
When Cameron complained, the
judge noted that every single seat in
the courtroom was full from the jury
panel and the lawyers and asked
where Cameron suggested they be
seated. The judge suggested having
the visitors stand in the hallway, but
the record did not show whether they
actually did so. The judge explained
on the record the crowded conditions
of the courtroom, noted that it was a
murder trial, that there were “security
concerns,” and that he did not want
family members seated right next to
jurors out of concern it would affect
their honesty during voir dire.

In October 2014, the Court
found that the trial was improperly
closed.” The right to a public trial
helps hold judges, prosecutors, and
jurors accountable to the public. Vio-
lation of this right is structural error
and requires reversal even without a
showing of harm. Before a judge may
exclude the public from a trial, it
must make specific findings showing
an overriding interest that closure is
essential to preserve higher values
and the closure is narrowly tailored to
protect that value. Mere crowded
conditions are not enough—moving
to a larger space or splitting the panel

Continued on page 12
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Continued from page 11

should be tried first. Other than
crowded conditions, the judge listed
only two factors: “security concerns”
and worry that the defendant’s rela-
tives might affect the jurors’ truth-
fulness. But “security concerns”
alone is too vague to support closure,
and the latter is the very purpose of a
public trial. Because the public was
excluded without sufficient findings,
the case was reversed and remanded.

Opinion on rehearing

In March 2016, the CCA took up
the case again and issued a new opin-
ion on rehearing. The Court did not
revisit the trial judge’s rationale for
closing the courtroom. Instead, it
considered the question of whose
burden it was to prove the court-
room was improperly closed. The
Court found that the burden of
showing that the courtroom was
actually closed belongs to the defen-
dant. When considering a closed
courtroom complaint, therefore,
courts must first consider whether
the defendant proved that the court-
room was actually closed. Only after
that is satisfied does the court con-
sider whether the trial court provid-
ed adequate reasons to justify the
closure.

The next question the CCA
addressed was what level of defer-
ence the court should show. Ulti-
mately, it concluded that the ques-
tion of whether a courtroom was
closed is a mixed question of fact and
law. It is more than a pure legal ques-
tion that receives de novo review with
no deference at all to the trial court.
But it does not involve a question of
credibility, which would demand
almost total deference. Thus, the
appellate court must give deference

to the trial courts fact-findings
regarding the closure of the court-
room, unless those findings are
unreasonable in light of the record.

What was the resolution? The
CCA did not actually determine
whether Cameron satisfied her bur-
den in this case. Instead, it remanded
the case to the lower court of appeals
to consider the issue. In this case, the
question of whether the courtroom
was actually closed depends on some
vague wording in the record. The tri-
al court asked the bailiff to escort
Cameron’s family members out
while the jury was seated, but as Pre-
siding Judge Keller noted in her dis-
sent on the original opinion, the
record does not show that they were
not allowed back in after the panel
was seated. Also, the trial court
repeatedly suggested alternatives,
such as allowing family members to
stand in the hallway, and asked the
defense attorney whether they would
be acceptable, but the defense attor-
ney only asked for a ruling instead of
responding. The court of appeals
may decide that the record implicitly
shows the closure of the courtroom,
or it may find that the defendant did
not provide clear proof that the
courtroom was closed. But only affer
that determination is made does the
appellate court go on to consider
whether the trial court considered
reasonable alternatives.

What does this mean?

Ultimately, courtrooms are meant to
be open to the public, and this opin-
ion does not change that. Prosecu-
tors should still take every care not to
exclude people from a courtroom
and be certain that all alternatives are
explored on the record before doing

so. But Cameron does give hope to
those cases that come up where the
issue was not fully explored at trial
and the record may not show much
at all, including whether the court-
room was even actually closed. By
clarifying that the defense still bears
the burden of proof, the Court of
Criminal Appeals has made it harder
for a defendant to slip an undevel-
oped issue through and claim a vic-
tory on appeal.

Endnotes

| Cameron v. State, No. PD-1427-13, 2016 WL
859173, at *I (Tex. Crim. App. Mar. 2, 2016) (op.
on reh'g).

2 Presley v. Georgia, 588 U.S. 209 (2010).

3 Steadman v. State, 360 SW.3d 499 (Tex. Crim.
App.2012).

4 Lilly v. State, 365 SW.3d 321 (Tex. Crim. App.
2012).

5 Cameron v. State, No. PD-1427-13, 2014 WL
4996290, at *| (Tex. Crim. App. Oct. 8, 2014)
(reh’'g granted Jan. 28,2015).
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QUOTABLES

A roundup of notable quotables

—Kirk Kjellberg, CEO of Ideal
Conceal, a Minnesota start-up
company that sells a double-barrel
.380-caliber handgun that, when
folded, looks like a cell phone.
Kjellberg was inspired to create it
when he was greeted with stares and
a scared remark from a little boy while
walking to a restaurant’s bathroom
with his lawfully permitted gun.
(www.cbs19.tv/story/31602471/
company-invents-gun-that-looks-like-
a-cell-phone)

“It’s not so much that losers toke weed. It’s that toking a lot of
weed over several years turns someone into a loser.”

“Well I do love shish kebab, but [
don’t think I can accept gifts just for
doing my job.”

—Manhattan U.S. Attorney Preet Bharara on Twitter to his followers, many
of whom are Turks offering the New York prosecutor thank-you gifts, such as
shish kebab and carpets, for pursuing “American justice” against Iranian-
Turkish Reza Zarrab. Zarrab is a well-known figure in Turkey because of his
involvement and arrest in a complicated, high-level Turkish government
corruption case in 2013. Though those charges were dropped, he and two
others are now charged in the U.S. with conspiring to process hundreds of
millions of dollars in financial transactions for Iranian businesses or Iran’s
government—transactions that are banned by U.S. and international
sanctions. (www.beaumontenterprise.com/news/us/article/ US-prosecutor-is-
in-the-spotlight-in-Turkey-7209858.php)

I’m not going to sit here
and boo-hoo about it.”

—George Skelton, political reporter for the Los Angeles Times, in a March

column about a recent University of California-Davis study. That study
showed that persistent pot users experience “downward social mobility and
more financial problems” than those who don't smoke regularly. (www
latimes.com/politics/la-pol-sac-skelton-marijuana-20160331-story.html)

—Texas Death Row inmate Coy
Wesbrook, who was executed in
March for the 1997 murders of five
people, including his ex-wife, to an
Associated Press reporter a few days
before his execution. (www.chron

Have a quote to share? Email it to Sarah.Wolf@tdcaa.com. Everyone

.com/news/texas/article/Texas-
inmate-set-to-die-for-1997-rampage-
where-5-6878855.php)

“The great joy of being a prosecutor is that you don't take whatever case walks in the door. You
evaluate the case; you make your best judgment; you only go forward if you believe that the
defendant is guilty. You may well be wrong, but you have done your best to ensure that as far as the
evidence that you are able to attain, the person is guilty. ... I think there is no greater job anybody
can have than having been a prosecutor.”

—U.S. Supreme Court nominee Merrick Garland in 1995. He was responding to a question before the Senate Judiciary

Committee about which of his past jobs had best prepared him for the U.S. Court of Appeals’ Washington D.C. Circuit, for

which he was then nominated. He was confirmed for the court of appeals in 1997 and will soon go before the committee
again, this time for his nomination to the Supreme Court of the United States. (blogs.wsj.com/law/2016/03/16/judge-

merrick-garland-in-his-own-words/)

m sorry it happened, but

“I could be fair, but you need to know, sir,
that I have a philosophical difference against
folks who want to steal other people’s stuft.”

—a potential juror on a Smith County
robbery case, to the defense attorney dur-
ing voir dire. (Submitted by Taylor
Heaton, Assistant Criminal District
Attorney in Smith County)
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Photos from our Crimes Against Children Conference
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Prosecutors wanted to Fight Crime:
Invest in Kids

ight Crime: Invest in Kids is a
Fnational, bipartisan, nonprofit,

anti-crime organization of more
than 5,000 police chiefs, sheriffs,
prosecutors, attorneys general, and
other law enforcement leaders and
violence survivors. It operates under
the Council for a Strong
America, the umbrella nonprofit for
five membership organizations
comprising of unique
and powerful voices
of law
enforcement, business,
military, faith, and
sports, working together
to prepare young
Americans for success.

We want to make
sure you are aware of our law
enforcement organization and the
work that our members do to keep
children from becoming involved in
our criminal justice system, in hopes
that you will consider becoming a
member. Our organization takes a
hard-nosed look at crime prevention
strategies, informs the public along
with state and federal policymakers
about those findings, and urges
investments in those programs
proven to be effective by research.

For example, we encourage
policymakers to invest in programs
like high-quality pre-K, home
visiting/parent coaching, after-school
programs for children and teens, and
interventions to get troubled kids
back on track. All of these are proven
by research to have the potential to
reduce crime. While we don't provide
these programs, our members are
critical advocates for making these
programs available in their state and
educating others of the potential
impact on crime prevention these
programs have. Even though there
are many effective programs geared
for teenagers, our organization
focuses on early education—that’s
because 90 percent of the brain
development occurs between birth
and 5 years of age.

“When it comes to the

advantages of new approaches that
have been shown to be effective, we
should join partners who can help
children from turning to crime in the
first place,” says Henry Garza, District
Attorney in Bell County and a
member of Fight Crime: Invest in
Kids.

As you know from experience, a
child who grows up in an at-risk
environment is faced with
challenges that other kids
are not. These challenges
negatively affect their
behavior and learning
abilities, which is why our
members advocate for
programs that are proven
to keep them on the right
track, give them an opportunity to
succeed, and steer them away from
crime. One example of the
importance of early education is in
regard to the communication
between parent and child. Studies
indicate that low-income parents
speak significantly fewer words to
their children than working-class and
professional parents speak to their
kids; because of this gap, the
vocabulary of a lower-income child is
limited. By age 3, children of parents
receiving welfare had average
vocabularies of only 525 words,
compared to 749 words for children
of working class parents and 1,116
words for children of professional
parents.

The programs for which we
advocate are backed by studies and
data that show positive outcomes for
kids and families, including impact on
crime:

e High-quality pre-kindergarten
programs leads to less abuse and
neglect, better performance in
school, fewer high school drop-outs,
and ultimately fewer crimes
committed.

¢  Children who participated in
high-quality pre-K and parent
coaching programs though Chicago’s
Child-Parent Centers found they were
20 percent less likely to be arrested
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for a felony or be incarcerated as
young adults than those who did not
attend.
*  Michigan's Great Start Readiness
program (Pre-K) reported a 35-
percent increase in high school
graduates.
e  According to a randomized
control trial of Nurse Family
Partnership (home visiting/parent
coaching program) in EImira, New
York, the high-risk mothers who did
not receive home visits had more than
three times as many crime convictions
15 years after the program began.
These data points provide a
glimpse of why our members
advocate for investments in early
education. | hope you will consider
becoming a member of Fight Crime:
Invest in Kids and join more than 200
other law enforcement leaders in
Texas. Please keep in mind that our
membership is free, and we don't
have meetings. The level of
involvement with our organization is
totally up to each member. Examples
of how our members advocate for
these programs include:
e testifying in committee on a state
and federal level,
®  one-on-one visits with your
legislator and member of congress,
* sign-on letters for the Texas
Legislature and U.S. Congress and
* submitting op-eds and letters to
the editor of your local newspaper.
To become a member, visit our
website at www.fightcrime.org/join. If
you have any additional questions,
please visit our website at
www.fightcrime.org or contact me at
512/257-7399 or jmcmahan@
fightcrime.org.
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COVER STORY

Continued from the front cover

Coming to a courtroom near you: sexually violent predators (contd)

In the last two months, the civil
attorneys at SPU have assisted prose-
cutors in Harris, Tarrant, Bexar, and
Guadalupe Counties with taking
their first SVP cases to trial. These
cases are very different from regular
criminal trials, so I have written this
article to lay out the basics of how to
prepare such a case. Though I cant
possibly cover everything in a single
article, this piece should point Texas
prosecutors in the right direction.
And of course everyone in the civil
division at SPU is available to assist
in any way possible, from answering
questions via phone and email to try-
ing one of these cases in your juris-
diction.

What is a Sexually
Violent Predator?
According to the legislative findings
in the SVP law, a small but extremely
dangerous group of sexually violent
predators have a behavioral abnor-
mality that is not amenable to tradi-
tional mental illness treatment
modalities and which makes them
likely to engage in repeated predato-
ry acts of sexual violence. Thus, civil
commitment procedures for long-
term supervision and treatment of
sexually violent predators are neces-
sary and in the interest of the State.’
These legislative findings clearly
direct that not every sex offender
released from TDC] is a sexually vio-
lent predator. Instead, only a narrow-
ly tailored group of very dangerous
sex offenders are appropriate for civil
commitment. Additionally, to pass
constitutional muster, the focus of
the civil commitment of SVPs must

be on treatment and supervision, not

on punishment and continued con-
sequence.®

As the civil commitment chief at
SPU, my goal has always been to
seek an SVP civil commitment on
the individuals who best meet the
definition in the legislative findings,
not on every sex offender referred.
Every time I receive a new case, |
evaluate whether I believe that this
person is an SVP based on scientific
research, expert opinions that I
respect, and the experiences I've had
with these cases. Again, not every sex
offender is an SVP, and not every
person in every case referred by
TDC]J is automatically and necessar-
ily an SVP. Keep in mind that while
these are exclusively civil cases, the
burden is on the State to prove
beyond a reasonable doubt that the
person is an SVP, and the jury verdict
must be unanimous.

A person is a sexually violent
predator for the purposes of Chapter
841 of the Texas Health and Safety
Code if he:

1) is a repeat sexually violent
offender; and

2) suffers from a behavioral abnor-
mality that makes him likely to
engage in a predatory act of sexual
violence.”

While there are several ways to
be classified as a “repeat sexually vio-
lent offender,” the most common is
“if the person is convicted of more
than one sexually violent offense and
a sentence is imposed for at least one
of the offenses.” The SVP statute
defines “sexually violent offense” as a
number of contact or attempted con-
tact sexual offenses occurring in
Texas, as well as sex offenses under

prior state laws that contain elements
substantially similar to current sexual
offense laws. Sexually violent offens-
es can also derive from the laws of
other states, federal law, or the Uni-
form Code of Military Justice if
those crimes contain elements sub-
stantially similar to the Texas sexual
offenses listed in the law.’ Possession
of child pornography, indecent expo-
sure, indecency with a child by expo-
sure, and violations of sex offender
registry laws do not qualify as sexual-
ly violent offenses in Texas.

“Behavioral abnormality” is
defined as a congenital or acquired
condition that, by affecting a per-
son’s emotional or volitional capaci-
ty, predisposes him to commit a sex-
ually violent offense to the extent
that the person becomes a menace to
the health and safety of another per-
son." The Texas Supreme Court has
held that the definition of behavioral
abnormality and the determination
of whether a person suffers from a
behavioral abnormality that makes
the person likely to engage in a
predatory act of sexual violence is a
single, unified issue that cannot be
bisected."

While an individual’s convic-
tions for sexually violent offenses are
extremely important in proving
someone is an SVDP, the behavioral
abnormality determination, which
requires evidence that spans an indi-
vidual’s entire life, will be the focus
of most evidence collection and trial.

Why was the case
referred?

Before the case ever reaches a prose-
cutor’s desk, the SVP statute pro-
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vides a detailed process for referring
prospective SVPs for civil commit-
ment. (In this article, we'll call a pos-
sible sexually violent predator on tri-
al for civil commitment “the person”
and use male pronouns for simplici-
ty’s sake.) Twenty-four months prior
to an anticipated release date, TDC]
shall give notice to the multidiscipli-
nary team (MDT) of a person
whom they believe is a “repeat sexu-
ally violent offender.” (See the time-
line at right for a visual depiction of
the process.)

The MDT is established by the
executive director at TDC]J and
must include seven representatives
from the follow disciplines:

* a mental health professional
from the Department of State
Health Services;

* two people from TDC], includ-
ing one from victim services and one
from the sex-offender rehabilitation
program in the rehabilitation pro-
grams division;

* a licensed peace officer
employed by the Department of
Public Safety and who has at least
five years' experience working for
that department;

*  two people from the Texas Civil
Commitment Office (TCCO); and
* a licensed sex offender treat-
ment provider from the Council on
Sex Offender Treatment."

Within 60 days of receiving
notice from TDC]J, the MDT must:
1) determine whether the person is
a repeat sexually violent offender
and whether the person is likely to
commit a sexually violent offense
after release,

2) give notice of that determina-

tion to TDC]J, and

3) recommend the person for a

Continued on page 18

Timeline for an SVP’s civil
commitment trial

24 months before an
inmate’s anticipated release
date

TDCJ gives notice to the
multidisciplinary team (MDT) that an
inmate may be a repeat sexually
violent offender.

Within 60 days of receiving
notice from TDCJ

The MDT must determine whether
the person is a repeat sexually
violent offender likely to commit a
sexually violent offense after release,
give notice of that determination to
TDCJ, and recommend the person
for a behavioral abnormality
evaluation.

Within 60 days of the MDT'’s
recommendation for a
behavior abnormality
assessment

TDCJ must assess the inmate. If
TDCJ finds that he has this
abnormality, the case is referred to
the prosecutor in the county in which
the inmate was most recently
convicted of a sexually violent
offense.

Within 90 days of the case’s
referral to the local
prosecutor

If the prosecutor decides to pursue
civil commitment, she must file a
petition stating facts sufficient to
support the allegation that the
inmate is a sexually violent predator;
the petition must be served on the
inmate as soon as practicable after
the petition is filed. The petition
should also include the State’s

ests for-disclosure
tS Lk O

Once a trial date is set and
the court establishes a
docket control order laying
out all deadlines

racu
Feques FO 1ISCHOSUTE:

The discovery process begins. It
continues until 30 days prior to the
trial date.

Within 270 days of the
State’s serving the inmate
with the petition (and no
later than his sentence
discharge date)
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Continued from page 17
behavioral abnormality evaluation.®

The MDT typically meets once
a month over a two-day period
where they evaluate about 80 cases
for civil commitment consideration.

Within 60 days of the MDT’s
recommendation for a behavioral
abnormality assessment, TDC]J shall
assess whether the person suffers
from a behavioral abnormality that
makes him likely to engage in a
predatory act of sexual violence. To
aid in this assessment, TDCJ shall
use an expert to examine the person
and make a clinical assessment based
on testing for psychopathy, a clinical
interview, and other assessments and
techniques as appropriate.'*

If, as a result of this psychologi-
cal assessment, TDC]J believes the
person does in fact suffer from a
behavioral abnormality, the case
shall be referred to the attorney rep-
resenting the State in the county in
which the person was most recently
convicted of a sexually violent
offense.” This is where your job
starts. On average, about 75 cases are
referred from TDC]J for civil com-
mitment consideration each year.
Depending on a number of factors,
including complexity, number of
expert witnesses, and number of
depositions, each of these cases costs
approximately $10,000 to $45,000.
(The local commissioner’s court will
want to know that!)

Once the local prosecutor
receives the referral file from TDCJ,
she may file a petition in the court of
conviction for the person’s most
recent sexually violent offense stating
facts sufficient to support the allega-
tion that the person is a sexually vio-
lent predator.’ Typically, this will
include a statement that he is a

repeat sexually violent offender with
supporting facts specific to the sexu-
ally violent offenses and a statement
that he suffers from a behavioral
abnormality.

On a prosecutor’s request, the
SPU shall provide legal, financial,
and technical assistance to that attor-
ney for a civil commitment proceed-
ing under the SVP law."” The State
Counsel for Offenders (SCFO) shall
represent an indigent person subject
to a civil commitment proceeding.'®
Because these individuals are incar-
cerated when their cases are referred,
most will be indigent and will be
represented by the civil division of
SCFO
County (Conroe).

If local prosecutors decide to

located in Montgomery

pursue the person’s civil commit-
ment, the petition must be filed
within 90 days of the date the person
is referred to the prosecutor and
served on the person as soon as prac-
ticable after the petition is filed.”
The Texas Rules of Civil Procedure
(TRCP) more specifically detail peti-
tion and service of citation require-
ments. In my original petition, I
always include my requests for dis-

closure pursuant to TRCP 194.2.

Moving through the civil
discovery process

Once the petition is filed, prosecu-
tors should work with the defense
and the court to get a docket control
order that lays out all of the discov-
ery deadlines, deadlines for disposi-
tive motions, and the trial date. The
discovery process begins once the
petition is filed and continues until
30 days prior to the trial date. The
trial shall be conducted within 270
days of when the person is served

with the petition and no later than
the person’s
date.?

Almost all of these cases will

sentence  discharge

reach trial. There is nothing to plea
bargain. The person may enter into
an agreed judgment, which would
declare him an SVP and require
treatment and supervision, or the
person may bring the case to trial.
Because the focus of civil commit-
ment is rehabilitation, there is no set
length of time that the person may
be in civil commitment. SVPs are to
remain civilly committed until their
behavioral abnormalities change to
the extent they are no longer likely to
commit a predatory act of sexual vio-
lence.

From the moment the petition
is filed, my job is to provide my
expert with as much data from as
many sources as possible to support a
finding that the person has a behav-
ioral abnormality. Because these are
civil cases, both parties—the person
and the State—are required to com-
ply with all aspects of civil discovery.
I have collected records from law
enforcement agencies, TDC]J, local
agencies in the individual’s prior
counties of residence, military, out-
of-state sources, CPS, and any other
place that may come up in a particu-
lar case. The best way to gather this
type of information is through sub-

2! requests for

poenas to non-parties,
production and inspection to the
opposing party,? and interrogator-
ies.”

Both parties are entitled to a
jury trial on demand, and both are
entitled to an immediate examina-
tion of the person by an expert.* The
person is entitled to retain and
the

receive compensation upon
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courts approval for his expert, but
not all cases have defense experts.” If
the defense has an expert, that expert
will offer the opinion that the person
does not have a behavioral abnor-
mality that makes him likely to
engage in a predatory act of sexual
violence. Additional rights the per-
son has include the right to appear at
trial, cross-examine witnesses, and
present evidence on his behalf at tri-
al.? Because these are civil cases, the
person is required to participate in
and respond to all of the State’s civil
discovery requests.

In these cases, sexual and non-
sexual criminal convictions, charges,
and even mere allegations are crucial
to proving the person has a behav-
ioral abnormality. Perhaps the most
useful part of Chapter 841 for that
purpose is §841.142, which requires
any entity with relevant information
relating to the person to release that
information to an entity charged
with making an assessment or deter-
mination of a potential SVP. The
prior bad acts uncovered through
this discovery are vital to meeting the
State’s burden in these cases.

Requests for Admissions” are
useful for eliminating facts for which
there is no real controversy. Once
offered into evidence at trial, the per-
son cannot contradict a fact he has
already admitted in a response to
requests for admissions. Often, these
are an additional way to prove that
the person is a repeat sexually violent
offender because the person will
admit that he was (or is) incarcerated
for sexually violent offenses.

For instance, from the thou-
sands of pages of documents I col-
lected through record collection and
discovery for the James Rubio case, I

learned that his issues with control-
ling his sexually assaultive behavior
began while stationed in Georgia as a
United States Marine in the late
1970s. Those documents included
details about:

e a sexual assault from 1977 that
was later dismissed;

* afive-year term of confinement
in the Georgia State Penitentiary in
1978 after a jury convicted him of
Aggravated Assault with Intent to
Commit Rape involving a fellow
Marine’s wife;

* another allegation of rape in
1978 (while he was out on bond for
the allegation above) that was ulti-
mately dismissed due to insufficient
evidence;

* a second conviction in Georgia
for Aggravated Assault with Intent to
Commit Rape for an incident in
1979, for which he served five years
in custody and on probation pur-
suant to a plea bargain;

* a conviction in Bexar County
(where he was then living) for the
1982 home invasion and rape of a
woman who rebuffed his romantic
advances, for which he was sen-
tenced in 1983 to 20 years in TDC]J;
* within a few months of being
released on mandatory supervision
in 1990, he was charged in Bexar
County with the Aggravated Sexual
Assault of his 13-year-old step-
daughter, to which he eventually
pled nolo contendre in 1992 and
received another 20-year TDC]J sen-
tence; and

* he also had a history of arrests
for assaults and terroristic threats
against women and law enforcement
officers.

and

experts are subject to oral deposi-

The person, witnesses,
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tions® and/or depositions upon writ-
ten questions.” The oral deposition
of the person, which is usually con-
ducted just a few months prior to tri-
al, is really where prosecutors can
gather evidence to show that he suf-
fers from the behavioral abnormality.

With every deposition of the
person, many of the questions are to
establish or provide the basic risk
factors associated with sexual recidi-
vism, sexual deviance, potential per-
sonality disorders, and mental health
issues. I ask about his childhood and
adolescence, his current relation-
ships with family and friends, physi-
cal or sexual abuse he may have
endured, and employment and rela-
tionship histories. I also ask about
his non-criminal history, mental
health history, prison adjustment,
vocational history, and educational
backgrounds. If he is in a TDC]J sex
offender program, I question him on
what he has learned and how he
applies it to himself.

After a thorough history is
established, I ask about his sexual
history, including past and present
sexual  fantasies,  masturbatory
habits, partners, and fetishes. The
most important line of questioning
relates to his versions and insight
into his sex-offending history. Does
he deny the offenses, or does he rec-
ognize his fault? Does he understand
that he is at risk of sexual re-offense,
or does he believe he is at zero risk? Is
he going to follow the law in the
future, or does he believe he is above
the law?

Proving Element One:
Sexually Violent Predator

Based on his sexual offending histo-

ry, Rubio easily met the criteria for

Continued on page 20
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being a repeat sexually violent
offender. In the petition, I supported
my allegation with the 1983 rape (a
sexual offense under prior state law
that is substantially similar to a sexu-
ally violent offense under current
state law for which he was sen-
tenced) and the 1992 aggravated sex-
ual assault (a sexually violent offense
for which he was sentenced).

After a quick subpoena to TDC]
for his penitentiary packets and after
I received certified judgments and
sentences from the district clerk’s
office, proving that Rubio is a repeat
sexually violent offender was done.
While Rubio’s conviction history
made it easy to prove the first ele-
ment, in other cases [ have had to use
military judgments, out-of-state
convictions, juvenile adjudications,
and murder convictions (when the
murder was committed with the
intent to commit a sexually violent
offense) to prove that someone is a
repeat sexually violent offender.

James Rubio admitted to each of
his convictions and sentences for the
sexually violent offenses, as well as
arrests for more sexual offenses for
which he was never convicted. He
admitted to details of a prison disci-
plinary action for attempting to
establish an inappropriate relation-
ship with a TDC]J staff member.
Rubio also admitted to knowing it
was wrong to sexually offend but
committing the acts anyway.

The first evidence I presented at
Rubio’s trial were these admission
statements, which I read to the jury.
Because he was not able to present
controverting evidence to these
admission statements, once his peni-
tentiary packets were admitted into
evidence, I had proven beyond a rea-
sonable doubt that James Rubio was

a repeat sexually violent offender.
Proving Element Two:
Behavioral Abnormality
The rest of my work on the James
Rubio case focused on proving that
he had a behavioral abnormality that
made him likely to engage in a
predatory act of sexual violence. The
behavioral abnormality cannot be
proven simply with the sexually vio-
lent offense convictions. While those
offenses are important and indicate
certain risk factors, prosecutors must
prove to the jury that the person, as
he sits in the courtroom on the day
of trial, has a condition that in some
way affects his ability to control his
sexual behavior to the extent that he
may harm another person. This
requires an examination of the per-
son’s entire life up to the moment the
jury deliberates.

The last time James Rubio com-
mitted a sexually violent offense that
I knew about was the 1990 sexual
assault of his 13-year-old stepdaugh-
ter. My trial was scheduled for 21
years later. That meant I had to build
a convincing case that his sexual
deviancy began in the late 70s and
did not remit simply because he
went to prison. I had to make the
jury understand that the James
Rubio who committed sex offenses
in 1977, 1978 (twice), 1979, 1982,
and 1990 was the same James Rubio
who sat in front of them in 2011.

The referral from TDCJ came
with a behavioral abnormality assess-
ment report written by Dr.
Antoinette McGarrahan, a forensic
psychologist from Dallas, who
opined that James Rubio indeed has
a behavioral abnormality that makes
him likely to engage in a predatory
act of sexual violence. I had a foren-
sic psychiatrist, Dr. Lisa Clayton,

evaluate Rubio, too. Dr. Clayton
also opined that James Rubio has a
behavioral abnormality that makes
him likely to engage in a predatory
act of sexual violence. Because
Rubio’s psychopathy and manipula-
tion was such a large part of his sexu-
al offending history, I thought it was
really important to highlight this
through the scored instrument from
the psychologist and also through
the psychiatrist’s personal interaction
with him. Obviously, two forensic
experts on one of these cases costs a
lot more than one, but in some cases,
such as Rubio’s, the increased cost is
necessary. (In hindsight, I probably
could have gone forward with just
one expert, but I choose to designate
Drs. McGarrahan and Clayton as
retained testifying experts according
to the deadline set forth in the dock-
et control order.)

James Rubio, while evaluated by
his own expert, did not retain an
expert for testimony at trial. Again,
because these are strictly civil cases,
the right to remain silent does not
apply. The person must meet with
and participate in the evaluation
conducted by the State’s expert.” If
he fails to actively participate, the
statute lists severe consequences,
which include not being allowed to
present a defense expert and being
held in contempt.”

It was through deposition that I
truly learned the most about James
Rubio. Both doctors conveyed to me
that they believed he was a psy-
chopath suffering from adult antiso-
cial behavior and a paraphilic attrac-
tion to non-consensual partners. Dr.
Clayton further diagnosed him with
sexual sadism and hebephilia (sexual
Even

attraction to adolescents).

though I had conversations about
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their opinions, it wasn’t until I sat
across the table from Rubio himself
for his deposition that I truly under-
stood who James Rubio was and how
I needed to communicate that to my
jury. During the deposition, he pre-
sented himself as a valiant Marine
who never raped anyone, who was
completely honest with his dutiful
wife (No. 6 by the time I met him),
who was well-connected with law
enforcement in Bexar County (he
had the business card of the police
chief at the time), and who was well-
respected by the wardens and officers
in prison.

Once I had deposed Rubio, I set
debunking  his
Through discovery, I had deposed

about claims.
his latest wife, who knew very little
of his sexual offending history. I had
gone to San Antonio to obtain affi-
davits from police officers Rubio said
he knew, but who had never met
with or spoken to him or his wife. I
received a letter from the warden at
his current TDC]J unit documenting
physical threats from both Rubio
and his wife. I uncovered TDC]J dis-
ciplinaries where his wife was operat-
ing an unauthorized business
through him within the prison sys-
tem. I learned that a unit transfer
was necessitated because he was
repeatedly threatening guards with
physical assault. In his parole file, he
had letters from his prior wives
protesting his release, as well as let-
ters Rubio wrote to parole board
members mocking their decisions.
After receiving all of this newly
collected information, Dr. McGarra-
han felt the need to re-score the psy-
chopathy instrument. Psychopathy
relates to sexual recidivism in a very
common-sense sort of way. The less a

person cares about the physical and
emotional well-being of other peo-
ple, the more likely he is to cause
them harm. James Rubio’s new score
on the psychopathy checklist had
increased, which that
when he first met with Dr. McGarra-
han, he was able to effectively con-

indicated

ceal some of these traits. Not only
did my deposition of Rubio help
solidify my case that he was a sexual-
ly violent predator, but it also
strengthened and further supported
my doctors” opinions. Together, the
experts and I could provide the jury
with specific and recent examples of
the lies, manipulation, and deceit he
chose to spew while facing this case.

Trial

Trial began in September 2011.
Through the documents I had col-
lected and his deposition, Rubio’s
lies were debunked at trial and used
to show that the man sitting in the
435th District Court was the exact
same manipulative and sexually
deviant man who entered prison 20
years earlier. The State’s case includ-
ed testimony from a fingerprint
expert to admit the penitentiary
packets into evidence, Drs. McGar-
rahan and Clayton to support their
behavioral abnormality opinions,
and James Rubio himself. (In a civil
case, adverse parties can be called to
testify, so he was required to take the
stand and answer my questions in
front of the jury.)

Rubio wanted me and the jury
to believe that his wife would pro-
vide intense supervision and that the
Veterans Affairs Office in San Anto-
nio would give him sex-offender
treatment upon his release. (To
counter this claim, I had requested
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and miraculously received—on the
last day of trial—a letter from the
San Antonio Veterans Administra-
tion stating that the agency does not
provide sex offender-specific thera-
py.) He also had detailed plans about
the tow-truck company he was going
to run once he discharged his sen-
tence. I was able to admit into evi-
dence everything I had learned about
Rubio’s lies and violent tendencies,
and why a tow-truck company is the
last business venture a man with his
history should be operating. Every-
thing he said at trial was used to
show just how little insight he had
about his current risk for sexual re-
offense and how severe his sexual
deviance was as he sat in that court-
room. It all showed that he was clear-
ly a liar, that he was manipulative,
and that neither prison nor time had
changed him. And, given the oppor-
tunity, his entitlement and lack of
insight would lead him to commit a
new sexually violent offense. All of
these things indicated that at the
time of trial, Rubio suffered from a
condition that affected his ability to
control his behavior such that he was
predisposed to commit a predatory
act of sexual violence. I had made my
case.

The defense focused on the fact
that Rubio had not raped anyone in
prison over the last 20 years. They
pointed to his precisely laid-out
employment plans as evidence that
he had changed and wanted to live a
better life. Rubio wanted the jury to
focus on his 1974 United States
Marine Corp photo and ignore the
six accusations, charges, and convic-
tions of sexual assault. He wanted
the jury to focus on his lies, not the
liar who sat in the courtroom.

Continued on page 22
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Rubio, his wife, and a friend testified
on his behalf. He did not have an
expert, but about half of these cases
do have a defense expert.

After two days of trial and an
hour of deliberation, a jury decided
that James Rubio is a sexually violent
predator and civilly committed him
to supervision and outpatient treat-
ment. As of this writing, Rubio is
currently incarcerated in TDC]J for
failing to register as a sex offender
after removing his GPS ankle moni-
tor and fleeing from the halfway
house where he was required to live
as part of his civil commitment. He
was facing a third-degree felony for
violating the terms of civil commit-
ment.”? (These days, all sexually vio-
lent predators civilly committed
under this law reside in the Texas
Civil Commitment Center in Little-
field unless they have been approved
to live elsewhere.) His projected dis-
charge date is January 7, 2023.
Whenever he ultimately is released
from TDC]J, he will immediately
transfer back to civil commitment
for treatment and supervision.

Biennial review
and release
After a person is civilly committed as
an SVP, he is statutorily required to
receive a biennial examination by a
psychologist or psychiatrist paid for
and submitted to the court by the
Texas Civil Commitment Office
(TCCO).* As part of the biennial
review, a report must include consid-
eration of whether a modification of
a civil commitment requirement
should be made and whether the
person should be released from all
requirements imposed on him.*

At the biennial review, the per-

son is entitled to be represented by
counsel but is not entitled to be pres-
ent at the review, as it is to be con-
ducted by submission.”” Based on the
documentation submitted, the judge
can either continue civil commit-
ment or set a hearing on the biennial
review, but only if a modification of
the civil commitment order is
requested by TCCO or probable
cause is found to believe that the
behavioral abnormality has changed
to the extent that the person is no
longer likely to engage in a predatory
act of sexual violence.* If a hearing is
set, the attorney representing the
State must conduct a new jury trial
to prove beyond a reasonable doubt
that the behavioral abnormality con-
tinues to exist and has not sufficient-
ly changed.”

The person may at any time file
an unauthorized petition for
release.’® The TCCO shall authorize
the person to file a petition for
release if that office determines that
the committed person’s behavioral
abnormality has changed to the
extent that the person is no longer
likely to engage in a predatory act of
sexual violence.”” A hearing set as a
result of an authorized petition for
release is conducted in front of a jury
and requires the State to prove to a
jury that the person’s behavioral
abnormality continues to exist and
has not sufficiently changed.®

Conclusion

The civil commitment of sexually
violent repeat offenders protects our
communities while providing treat-
ment and rehabilitation to a very
dangerous population of sex offend-
ers in our state. While these cases can
be time-consuming, laborious, and

emotionally gut-wrenching, know-
ing that one fewer sexually violent
predator is in our communities
makes the process worthwhile. My
hope is that the next time one of
these cases lands on your desk, you
have a good understanding of the
process so that you may civilly com-
mit a person you believe to be a sex-
ually violent predator. If you need
further assistance in an SVP civil
commitment proceeding, remember
that prosecutors may request legal,
financial, and technical assistance
from the SPU.* We are always will-
ing and ready to help. #
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But | already know
everything there is to
know about grand juries

The law on grand juries doesn’t change often, but it

did recently. Here’s an update on such proceedings

and how to remedy what might go wrong with them.

rand jury practice can be a
particularly unsexy portion
of the prosecutorial practice
of law because it gen-

system was repealed, requiring courts
to use the only remaining option of
the “wheel” or “cattle call” system,
wherein grand jurors are

erally changes little
and nothing usually
goes wrong. But what
if something does
change or something
does go wrong? The
84th Texas Legislature
passed changes to
grand jury practice,
and although not ter-
ribly common, prob-
lems do occur in these
proceedings. This arti-
cle is designed to update practition-
ers on the most recent changes and
give helpful examples of what can go
wrong, along with suggestions on
how to remedy those issues.

The most recent
legislative changes

The most notable change to grand
jury practice was the elimination of
the “key man” system of selecting
grand jurors.! House Bill 2150 elimi-
nated this option, which allowed the
judge to select grand jury commis-
sioners, who would then select mem-
bers of the community to appear as
potential grand jurors. The key-man
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selected at random from
the community in the
same manner as for civil
trials.?

Article 19.26 of the
Code of Criminal Pro-
cedure was amended to

reflect the elimination
of the key-man system
in that it now requires
that grand jurors be
selected at random from
the county’s jury wheel.
However, this section also allows the
judge to adjust the grand jury’s com-
position if the first 16 people selected
at random from the community do
not represent a fair cross-section of
the population.’ The statute has been
amended to allow the judge charged
with impaneling the grand jury to
“select” grand jurors from a fair cross
section of the population.® The
statute previously read that if “14
qualified jurors are found to be pres-
ent, the court shall proceed to
impanel the grand jury.” Interest-
ingly, this change would seem to fail
to alleviate the concerns of those
who opposed the previous key-man

Continued on page 24
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system in that it still allows for the
impaneling judge’s intervention—
most complaints about the key-man
system related to the judge’s per-
ceived ability to influence the grand
jury process by selecting the com-
missioners. One can hardly help but
wonder if this procedure will some-
day be subject to the same com-
plaints.

Article 19.31 was amended to
add several specific challenges for
cause to a potential grand juror,® and
Article 19.315 was added to require
a grand juror to recuse himself when
he could be subject to a challenge for
cause under Article 19.31 until the
reason for the recusal no longer
exists.’

What could possibly

go wrong?

Several issues can and do arise in
grand jury practice. What happens
when a disqualified person serves on
a grand jury? What happens when
someone who was originally quali-
fied later on does something to bring
her qualifications into question?
What happens if a defendant claims
that the grand jury that indicted him
was composed in a racially discrimi-
natory manner? These are issues that
have arisen in the past and for which
caselaw provides guidance.

Grand juror qualifications. First ask,
“What constitutes a disqualifying
event?” Article 19.08 of the Texas
Code of Criminal Procedure requires
a grand juror to:

1) be a citizen of the state and
county in which the person is to
serve,

2) be of sound mind and good

moral character,

3) be able to read and write,

4) not have been convicted of mis-
demeanor theft or a felony,

5) not be charged with misde-
meanor theft or a felony,

6) not be related within the third
degree of consanguinity or second
degree of affinity to any person
selected to the grand jury,

7) not have served as a grand juror
within the previous year, and

8) not be a complainant in any
matter to be heard by the grand jury.

If a potential grand juror cannot
meet these qualifications, then he is
disqualified from grand jury service.®

But what, you ask, happens if a
disqualified person serves on the
grand jury? As any appellate lawyer
will ask you, “Has the issue been
waived?” “A challenge to the array of
jurors or to any person presented for
grand jury service must be made
before the grand jury is empaneled.”™
Where a disqualified person serves
on a grand jury, the defendant will
waive any objection to a subsequent
indictment issued by that grand jury
unless he objected to the array before
the disqualified person was seated on
the grand jury."

This rule seems clear enough in
theory, but there is language in sever-
al decisions that suggests that a
defendant may raise a complaint
about the qualifications of a grand
juror by way of a pre-trial motion to
quash the indictment, and this has
occurred in numerous scenarios."

In Mullings v. State, the 11th
Court of Appeals examined whether
the officers of a nonprofit corpora-
tion, which was alleged to have been
the victim of a crime, were them-
selves complainants and therefore
disqualified from serving as grand

jurors in that case.”” The court decid-
ed that the officers were not disqual-
ified under Article 19.08 of the
Code of Criminal Procedure.”

In Howard v. State, the 9th

Court of Appeals considered
whether a grand juror, who was qual-
ified when impaneled, became dis-
qualified after moving out of the
county during the grand jury’s
term." The court held that the grand
juror’s move across county lines did
not disqualify him but explicitly
declined to touch on whether any
other action might disqualify him
(i.e., being convicted of a crime).”
Unlike many grand jury issues
that have been rarely, if ever, contest-
ed, whether a grand jury is com-
posed of members representative of
the community has been extensively
litigated. “Every criminal defendant
is entitled to be indicted by a grand
jury whose members have been
selected in a non-discriminatory
manner.”'® To make a successful
challenge to a grand jury based on its
members having been selected in a
racially discriminatory manner, the
movant must establish that the
grand jury that indicted him was so
composed, not just that prior grand
juries in the same county were com-
posed of non-representative mem-
bers.” “Only if the [movant’s] class is
substantially underrepresented on
the indicting grand jury does the
makeup of prior grand juries become
relevant to explain whether this
underrepresentation on the indicting
grand jury is a statistical accident or
the result of purposeful discrimina-
tion.”"® The movant will also have to
show evidence of the racial composi-
tion of the members of the county in
which he is indicted to establish that
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the composition of the grand jury

was not representative of the
county.”

A defendant may obtain federal
habeas relief on the grounds that his
due process rights were violated by
virtue of the racial composition of
the grand jury that indicted him if
he can:

1) establish that the group against
whom discrimination is asserted is a
recognizable, distinct class singled
out for different treatment;

2) prove that the group has been
underrepresented over a significant
period of time; and

3) support the presumption thus
created by showing that the selection
process is susceptible to abuse or is

not racially neutral.®

Conclusion

Though some areas of grand jury
practice remain unlitigated, others
have clear direction from caselaw
and recent legislative changes. Please
feel free to contact me if I can be of
any assistance, and have fun making
new law if you get the chance to liti-
gate a grand jury issue. ¥

Endnotes

| Tex. Code Crim. Proc. Art. 19.01, effective Sept.
[,2015 (HB 2150,§1).

2 1d.

3 Tex. Code Crim. Proc. Art. 19.26, effective Sept.
[,2015 (HB 2150, §8).

4 Id.

5Tex. Code Crim.Proc.Art. 19.26, acts 2003, 78th
Leg, ch. 889,81, effective Sept. |, 2003.

6Tex. Code Crim. Proc.Art. 19.31 adds challenges
for insanity, various medical conditions, being a tar-
get of a grand jury investigation, etc., effective
Sept. 1,2015 (HB 2150,§10).

7 Tex. Code Crim. Proc.Art. 19.315 enacted effec-
tive Sept. 1,2015 (HB 2150,§11).

8Tex. Code Crim. Proc. Art. 19.08.

9 Caraway v. State, 911 SW.2d 400, 401 (Tex.
App—Texarkana 1995, no pet.), citing Tex. Code
Crim. Proc. art. 19.27.

10 /d.

I'l See, e.g, Ex parte Covin, 277 SW.2d 109 (Tex.
Crim.App. 1955) (stating, albeit in dicta, that grand
juror's lack of qualifications could be raised by
motion to quash); Mullings v. State, 917 SW.2d
334,336 (Tex.App—Eastland 1996, pet. dism'd as
improvidently granted) (assuming without decid-
ing that complaint that grand juror was a com-
plainant could be heard by way of pre-trial
motion to quash the indictment); Acosta v. State,
640 Sw.2d 381, 383 (Tex. App—San Antonio
1982, habeas relief granted, jdgm't vacated on
other grounds by 672 SW.2d 470) (“Challenge to
the array may be by a motion to quash the indict-
ment before trial”).

12 Mullings, 917 S\W.2d at 336.
13 1d.

14 Howard v. State, 704 SW.2d 575, 579 (Tex.
App—1986, no pet.).

I51d.

16 Espinoza v. State, 604 SW.2d 908, 909 (Tex.
Crim. App. 1980).

17 Id.at 909-10.

I8 Pimentel v. State, 710 SW.2d 764, 777 (Tex.
App.—San Antonio 1986, pet. ref'd).

|9 Evans v. State, 656 SW.2d 65, 66 (Tex. Crim.
App. 1983).

20 Enriquez v. Procunier, 752 F2d 11, 115 (5th Cir.
1984).
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Prosecutor booklets
available for members

e at the association offer to our

members a |2-page booklet
that discusses prosecution as a career.
We hope it will be helpful for law
students and others

considering jobs in our
field. Any TDCAA
member who would like
copies of this brochure
for a speech or a local
career day is welcome to
email the editor at
sarah.wolf@tdcaa.com to
request free copies.
Please put “prosecutor

booklet” in the subject
line, tell us how many copies you want,
and allow a few days for delivery.

Texas Investor
Guide available
online and on paper

ur friends over at the Texas

State Securities Board (T'SSB)
passed along a link to its Texas
Investor Guide, which is available at
www.ssb. texas.gov/flash/TexasIn-
vestorGuide/index.html. It includes
information on budgeting, saving for
retirement, and avoiding financial
fraud. The flipbook cannot be print-
ed, but print copies are available by
emailing Robert Elder at relder@ssb
.texas.gov with your mailing address,
phone number, and how many
copies youd like to receive. Thanks

to the TSSB for making this booklet
available!
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CiviL LAw

Filing a Public Information Act
lawsuit in seven easy steps

Every now and again, a governmental body must sue the Attorney General for

declaratory relief from compliance with the AG’s decision on PIA requests. Here’s

how to do it.

very year, the Texas Attorney
EGeneral’s Open Records Divi-

sion receives
thousands of opinion
requests from govern-
mental bodies through-
out the State of Texas,
asking for clarification
of their responsibilities
under the Public Infor-
mation Act to release or
withhold the informa-
tion these bodies main-
tain. As an observer of
this process, I admire
the work they do—on
short statutory dead-
lines, the Attorney Gen-
eral’s staff quickly and

opinion

efficiently process the
requests and issue well-reasoned
decisions. It’s pretty amazing that,
under that kind of pressure, the
Attorney General’s staff reaches the
right conclusions in the vast majority
of the cases.

But sometimes they dont. And
that’s when a governmental body has
a really hard decision to make. The
governmental body can acquiesce to
a decision that appears to be incor-
rect and publicly release the informa-
tion at issue. Or the governmental
body can sue the Attorney General
for declaratory relief from compli-
ance with the AG’s decision.!

Suing the Attorney General is
the only way to get relief from an

adverse letter opinion.” It is also an
element® of an affirmative defense in
a criminal prosecution for
refusing to provide access
to or copying of public
Although

prosecutions

information.
criminal

under the Public Informa-
tion Act are rare, this affir-
mative defense is a get-
out-of-jail-free card that
we don’t want to waive in
the event that the open
government police come
knocking on the door.

All of that said, I want
to be clear that I am not
encouraging anyone to
sue the Attorney General.
It is very much an uphill battle: The
Act requires us to file suit in a Travis
County district court,” and I can
assure everyone that the Attorney
General has home-court advantage
in the byzantine Travis County dis-
trict court system. Also, if the Attor-
ney General substantially prevails in
the suit, the district court has discre-
tion to assess costs of litigation and
reasonable attorney’s fees incurred by
the Attorney General.’

But ... if you believe that you
have no choice but to sue, then don’t
be intimidated by the process. Its
not as hard as you might think.
What follows is my checklist for
propetly suing the Attorney General
in Travis County under §§552.324

and 552.325 of the Public Informa-
tion Act.

Prepare an original petition for

declaratory relief. Although it is
beyond the scope of this article to
counsel readers on what the grounds
for declaratory relief should be, the
blueprint for the petition should be
the original opinion request. This is
because we are generally foreclosed
from raising any arguments in the
Travis County district court that
were not raised in the opinion
request to the Attorney General.’
(Exception: You can raise exceptions
for the first time in the district court
that are “based on a requirement of
federal law” or that “involve the
property or privacy interests of
another person.”)” Note that you do
not sue the requestor—the only per-
son you are authorized to sue is the
Attorney General.®* If you need
examples, please feel free to contact
me.

Prepare a case information

sheet. A civil case information
sheet must be completed and sub-
mitted when an original petition is
filed to initiate a new civil case. The
link to Travis County’s version is in
Endnote 9.° Note that this docu-
ment has to be hand-signed, so you
will need to sign and scan it.

Prepare a Service Request Form.

Obviously, you have to serve the
Attorney General with your petition.
The Attorney General’s physical
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address is 300 W. 15th Street,
Austin, TX 78701, and his mailing
address is PO. Box 12548, Austin,
TX 78711-2548. The link to the
Travis County Constable for
Precinct 5s service request form is in
Endnote 10." Note that you will
have to establish an electronic signa-
ture with the constable, which you
can do by clicking on the red ribbon
by the signature block; it creates a
pop-up window to establish your
credentials.

Prepare notice to the requestors.

Section 552.325(b) requires you
to demonstrate to the district court
that you “made a timely good faith
effort to inform the requestor, by
certified mail or by another written
method of notice that requires the
return of a receipt’ of 1) the exis-
tence of the suit, including the sub-
ject matter and cause number of the
suit and the court in which the suit is
filed; 2) the requestor’s right to inter-
vene in the suit or to choose to not
participate in the suit; 3) the fact
that the suit is against the Attorney
General in Travis County district
court; and 4) the address and phone
number of the Office of the Attorney
General. This is easily accomplished
with a letter that tracks these four
elements.

Call the Attorney General’s

Office. As a courtesy, you should
call the Attorney General’s Adminis-
trative Law Division (512/475-
4300) and ask to speak to an attor-
ney in Open Records Litigation to
let them know you are about to file
the petition. When I have sued the
Attorney General in the past, they
have always appreciated the heads-
up, and its an opportunity to
acquaint them with your sympathet-
ic facts. Do not be adversarial, how-

ever—arguing with them is not pro-
ductive at this stage of the proceed-
ings.
6E—ﬁle documents. When you
electronically file your case—as
you must in Travis County—the
declaratory judgment petition is the
primary document, and the case

the

request form, and any exhibits will

information sheet, service
be the attachments. Don't procrasti-
nate: To take advantage of the affir-
mative defense in §552.353(b), the
suit has to be filed “not later than the
10th calendar day after the date of
receipt” of the Attorney Generals
letter opinion."

Verify filing. To be sure that the

documents have been received
and filed by the Travis County Dis-
trict Clerk, complete an “Attorney
Access to Records Online” form for
the password to access the clerk’s
electronic system. The link to the
clerk’s information page on accessing
online records is in Endnote 12. If
you have any difficulty locating your
case, call the Clerk’s Government
Litigation Division at 512/854-
9457.

If you follow these seven steps,
the suit will be filed with, served on,
and noticed to the appropriate peo-
ple. And all you have to do after that

is win your case! &

Endnotes

| See Tex. Gov't Code §552.324.

2 Many years ago, a governmental body could ask
the Attorney General to reconsider its decision,
but in 1999, the Legislature expressly prohibited
governmental bodies from seeking reconsidera-
tion of an opinion. See Tex. Gov't Code
§552.301(f).

3 | say “element” because filing the declaratory
judgment suit is not the only thing the officer for
public information has to prove to perfect the
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affirmative defense. The officer is also obliged to
show that he “reasonably believed that public
access to the requested information was not
required.” This additional element forecloses the
use of this litigation as a bad-faith tactic to delay
production of otherwise disclosable information.
See Tex. Gov't Code §552.353(b)(3) ("It is an affi~
mative defense to prosecution ... that the officer
for public information reasonably believed that
public access to the requested information was
not required and that not later than the |0th cal-
endar day after the date of receipt of a decision by
the attorney general that the information is public,
the officer or the governmental body for whom
the defendant is the officer for public information
filed a petition for a declaratory judgment against
the attorney general in a Travis County district
court seeking relief from compliance with the
decision of the attorney general, as provided by
§552.324, and the cause is pending”).

4 Tex. Gov't Code §552.324(a)(1).

5 Tex. Gov't Code §552.323(b); see also Adkisson
v. Paxton, 459 SW.3d 761, 779 (Tex. App.—Austin
2015) (good discussion of trial court’s discretion
to award fees).

6 Tex. Gov't Code §552.326(a).
7 Tex. Gov't Code §552.326(b).
8 Tex. Gov't Code §552.324(a)(1).

9 http://www.traviscountytx.gov/probate/new-
cover-sheet.

10 http//constable5.com/docs/e-file_caselD-
form-CN5.pdf.

I'l See Tex. Gov't Code §552.353(b)(3). Note
that this deadline is inconsistent with §552.324(b),
which gives a governmental body 30 calendar
days to file the declaratory judgment action. In
2009, the Legislature resolved this inconsistency
by amending §552.324(b) to expressly provide: “If
a governmental body wishes to preserve an affir-
mative defense for its officer for public informa-
tion as provided in §552.353(b)(3), suit must be
fled within  the deadline provided in
§552.353(b)(3)”

12 http//www.traviscountytx.gov/district-clerk/
public-access.
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BOARD CERTIFICATION

The quest for board certification

Why embark on the journey to become a board-certified paralegal in criminal

law? There are lots of good reasons.

o some people outside the
legal community, when they
hear the word “paralegal,”

they might think of
Della from the old “Per-
ry Mason” TV series.

She was great at getting
coffee, answering the
phone, and filing the
sheet of
paper, all while keeping

occasional

an impeccable figure
and the best manicured
fingernails in history.
But she hardly repre-
sents paralegals in the
real world—especially
the world of a district or
county attorney’s office!
A paralegal is not sim-
ply someone employed by an attor-
ney but rather a skilled professional
who works under an attorney’s
supervision to draft pleadings, calcu-
late deadlines, juggle settings, organ-
ize trial notebooks, and handle as
much as possible to free up the attor-
neys to focus on prosecuting cases.

I have been a member of the
State Bar of Texas’s Paralegal Divi-
sion since 1997 and as such have
annual CLE requirements. For sever-
al years, I noticed the Texas Board of
Legal Specialization vendors at vari-
ous seminars and had picked up the
information packets on getting
board-certified more than once—
earning my certification had long
appealed to me because certified
attorneys and paralegals are the best
in their field. I would often think, “I

want to do that someday,” but then
the workload of the office and the
daunting task of studying for an
exam would push certifi-
cation to the back-
ground.

Working for a small,
rural county means there
is no financial reward in
being certified, but it was
a personal and profes-
sional goal that I longed
for—I just postponed
taking the first step for a
I also did not
know if my elected DA,
Bill Torrey, would have

while.

an opponent in the
upcoming election, but I
thought if he had the
only board-certified paralegal on his
staff, it would look good for our
office and administration. Mr. Tor-
rey did not end up having an oppo-
nent, but I still felt that having a cer-
tified paralegal would reflect well on
this office.

Then in May 2015, my mother
passed away, which was devastating
to my world. But it also woke me up.
I realized that tomorrow might not
always be there. As do many in the
legal world, I adhere to Scarlett
O’Haras approach to “tomorrow”
(“After all, tomorrow is another
day”) way too often. My mother had
encouraged me to go for it when it
came to certification, and she never
doubted my ability, so shortly after
her death, I began my quest.

Requirements

The Texas Board of Legal Specializa-
tion (TBLS) has a great website,
www.tbls.org, which contains all of
the information for attorneys and
paralegals to navigate the process of
becoming board-certified. The first
step is to apply to sit for the exam.
The application deadline is usually
mid-summer; for me it was July 1,
2015, with a test date of November
7. One requirement is a minimum of
five years’ experience in the field for
which you want to test (in my case,
criminal law). In addition to the five
years, a paralegal must have either
two additional years of experience, a
National Association of Legal Assis-
tants (NALA) certification, a bache-
lor’s degree or higher in any field,
completion of an American Bar
Association paralegal program, or
completion of paralegal programs
with various semester credit hours.
You must also complete 30 hours of
CLE in the specialty area in which
you are testing within three years pri-
or to the test.

The

includes employment history and

nine-page  application
details of your work, such as the
number of trials, appeals, plea
papers, post convictions remedies,
federal tasks, and probation revoca-
tion hearings in which you have been
involved; current job duties; and of
course certification by your supervis-
ing attorney that you are able to
complete the various tasks listed. You
must be in good standing with State
Bar with no disciplinary issues and
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must also attest that a minimum of
50 percent of your paralegal duties
have been devoted to the specialty
area in which you are seeking certifi-
cation. TBLS will also contact local
judges and attorneys to attest to your
competence. I sent in my application
along with the required $75 fee by
the deadline. At this point, I was
invested—and determined.

There is no study guide, no class
to take, and no practice test—only a
two-page guide from TBLS describ-
ing the test’s format and an outline
of what it might cover: the entire
Penal Code, Code of Criminal Pro-
cedure, and federal matters. This
seemed rather daunting, so I decided
to start the study process before find-
ing out if I was accepted to sit for the
exam. It took several weeks before I
received the email stating 1 was
accepted. I was excited for about a
whole 10 minutes before reality set
in ... I would be taking a four-hour
test on November 7!

Studying for the exam

I took my Penal Code home nightly
to study, talked to another board-
certified paralegal I met ata TDCAA
training, and peppered my elected
DA as well as the assistant prosecu-
tors with questions. I am grateful
that my boss and office were very
supportive. My elected, Bill Torrey,
encouraged me to “go for it” and
would occasionally check up on my
study progress, thus making me
accountable. Sometimes, rather than
answering my questions, my co-
workers handed me a book (I gained
strength in my biceps from toting
these books daily), and a young
ADA, Joseph P. Johnson, loaned me

his criminal law course books, note-

book, and handwritten notes from
law school. Plus, TDCAA has done a
great job training on Brady and the
Michael Morton Act at every semi-
nar [ have attended, so that helped as
well. And because the test covers
both prosecution and defense, it
greatly assisted me that I worked
with my DA for eight years in pri-
vate defense before he was elected.
Most of what I studied I already
knew and used in my job on a fre-
quent basis, but now I understood
why.

About two weeks before the test,
as feelings of panic and inadequacy
set in, I looked on the TBLS website
for the last paralegal certified in
and

passed last year. I sent her a panic-

Criminal Law—she tested
stricken email begging for whatever
assistance she could provide. She
kindly responded to my note, and
finding this previously unknown
cheerleader was calming to me. My
boss allowed me to take a vacation
day the Friday before the test; I
crammed all that I possibly could
and then drove to Austin so I would
not have to make the trip the morn-
ing of the test.

Taking the exam

The TBLS staff was very friendly and
the test was handled very profession-
ally. All paralegals take the test on
the same date, regardless of the spe-
cialty area; I'd estimate there were 40
nervous individuals testing that day.
I will not lie: The test is brutal. There
are a series of essay questions that
cover ethics, procedure, deadline,
etc., with practical, real-office sce-
narios. I have the gift of gab, so I was
comfortable with the essay portion
and wrote anything and everything
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that I thought was remotely relevant
to the questions. I felt pretty good at
the completion of the essay. We took
a short break and began the multi-
ple-choice portion next. After I fin-

ished that

whether I had ever even sat in an

section, [ wondered
attorney’s waiting room, let alone
having spent the last 20 years in the
legal field—that’s how hard it was.
But I knew I had given it my best
shot, and I could sit again next year
if I did not pass.

Then began the wait for my
results. I thought everyone would
have results by the end of December,
but December came and went, and I
heard nothing. Finally I broke down
and called TBLS, and they told me
they were nearing the end of the
grading and that I would receive an
email in mid-January. That week in
January, I was checking my personal
email account every hour, and finally
on January 13 at 4:41 p.m. [ received
the message congratulating me on
passing. Pandemonium ensued at
the office! I was excited, elated, and
so grateful to all the people in my
office who encouraged me and
helped me in the process. At first, I
was aggravated that TBLS waited so
late in the day to email—but then it
occurred to me that my whole office
was disrupted and I was completely
unproductive for the next 19 min-
utes. It was probably a good thing
that the email hadn’t come earlier in
the day and disrupted even more of
it.

Calling more paralegals

in criminal law

I am the ninth paralegal to receive
certification in Criminal Law since
1998. This number is very low com-

Continued on page 30
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pared to other certification areas,
such as family law (131 certifica-
tions), civil trial (98), and personal
injury (75). (You can go to the
TBLS website for the complete list-
ing.) Twenty-five paralegals were
inducted in 2015, only one in crim-
inal law. I would like to see this
change. The work we do in criminal
law is as important, if not more so,
than any other area of the legal field.
We are protecting society from
criminals, and we do so ethically.
And the knowledge I gained while
studying for the test is priceless.

It also reflects well on the office
that I am board-certified. I hate the
jokes about incompetent county or
government employees—even some
of my colleagues and attorney
friends whom I've known for years
from private practice teased me
about joining the team at the DA’
office. I did not, as they might've
seen it, take a step down. My work is
important, as is the work in every
district and county attorney’s office
in the state of Texas. It would be
wonderful for more paralegals to
become board-certified. We already
know what we are doing as we prep
our attorneys for trial, revocation
hearings, and so on—let’s prove it
by earning our certification!

I encourage everyone to check
out the TBLS website, www.tbls
.org, for more information. And
please do not hesitate to contact me
if you have questions or need
encouragement—I would love to
help others attain their certification.
It is a great feeling, and it reflects
well on your office and on prosecu-
tion as a whole.

Civiir LaAaw

A late breakfast with a
county commissioner

What are the obligations of a prosecutor’s office in

advising a county commissioners court? Find answers

to that burning question (and more).

ust last week, I was preparing
for a particularly vexing Sexual
Assault of a Child case. At 4
o'clock one morning, my neigh-
bor’s dog woke me up with its

nation for my apparent tardiness, the
commissioner launched into a prob-
lem he was having with a stretch of
county road in his precinct. He end-
ed with a question about the proce-

barking. Despite my
annoyance at being
awake so early, an idea
for my closing argu-
ment popped into my
head. Unable to sleep
with the idea simmer-
ing, I got up and went
to work so I could fig-
ure out the particulars
of my closing.

A couple hours
into building my Pow-
erPoint, my stomach rumbled and
reminded me that, in my haste, I had
forgotten to eat breakfast. It was
after 8 already, but because I had
been at the office for a while already,
I figured that I deserved my favorite
drive-through guilty pleasure.

Twenty minutes later, I returned
to the courthouse with breakfast-on-
a-bun in hand. As I strode across the
parking lot, I heard, “Good morn-
ing, Mr. Wavrusa,” from behind me.
Whom did I have the good fortune
of running into as I arrived an hour
“late” for work? Only one of our
wonderfully  hard-working  and
budget-conscious county commis-
sioners, of course.

Before I could deliver the expla-

= dure for permanently
| closing a county road,
and I gave him my

promise to get him an
| answer as soon as I
could.

As an attorney in a
rural prosecutor’s office,
I am now used to inter-
actions with our county
commissioners, so [
took this
(which forced me to

exchange

shift gears from my Sexual Assault of
a Child case to a question on closing
a county road) all in stride. However,
for new attorneys and those making
the transition from a large to a small
office, this kind of request could cre-
ate some uneasiness, especially if the
focus of your practice has been
entirely criminal. So in the spirit of
offering advice, I hope to provide
some important considerations
before you decide to advise or under-
take representation of your county’s

commissioners court.

How must I help?
If you are employed in any capacity
by a prosecutor’s office in Texas, you

should be familiar with the job
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description. Article V, §21 of the

Texas Constitution provides that:
“A County Attorney, for counties in
which there is not a resident Crimi-
nal District Attorney, shall be elect-
ed by the qualified voters of each
county. ... The County Attorneys
shall represent the State in all cases
in the district and inferior courts in
their respective counties; but if any
county shall be included in a dis-
trict in which there shall be a Dis-
trict Attorney, the respective duties
of District Attorneys and County
Attorneys shall in such counties be
regulated by the Legislature.”

In addition, the Texas Code of
Criminal Procedure articulates, “It
shall be the primary duty of all prose-
cuting attorneys, including any spe-
cial prosecutors, not to convict, but
to see that justice is done. They shall
not suppress facts or secrete witnesses
capable of establishing the innocence
of the accused.™

What you might not realize is
that the obligation to see that justice
is done is only part of our duties.
Article 2.01 of the Code of Criminal
Procedure is more directly aimed at
district attorneys and requires them
to represent the State in all criminal
cases in district courts as well as
examining trials, appeals, and writs of
habeas corpus.

Article 2.02 discusses the duties
of county attorneys. They are obligat-
ed to attend the terms of court in
their counties below the grade of dis-
trict court and shall represent the
State in all criminal cases under
examination or prosecution in said
county; and in the absence of the dis-
trict attorney the county attorney
shall represent the State alone and,
when requested, shall aid the district
attorney in the prosecution of any

case on behalf of the State in the dis-

trict court. He shall also represent the
State in cases he has prosecuted
which are appealed.

These three provisions are the
most well-known in describing the
duties and responsibilities of county
and district attorney offices. Based on
them, you might guess that county
and district attorneys do not repre-
sent the county or state in civil mat-
ters, and you would be right for the
most part. Generally, there is no obli-
gation to provide representation in
the civil matters of the county or
state, but there are instances where
statute expressly requires a county or
district attorney’s office to engage in
civil representation.

To determine the civil duties of
your office, first consult the statute in
the Government Code that creates
your office or that is specifically
applicable to it. There are three types
of prosecutors’ offices in Texas: 1)
county attorneys, 2) district attor-
neys, and 3) criminal district attor-
neys.?

The Legislature lays out General
Provisions and Provisions Applicable
to Specific Districts in Chapter 43
(District Attorneys), Chapter 44
(Criminal District Attorneys), and
Chapter 45 (County Attorneys). The
General Provisions for each chapter
are outlined in Subchapter A; provi-
sions applicable to specific districts
are found in Subchapter B.

Subchapter A just isn’t that inter-
esting. Its provisions vary depending
on the type of prosecutor’s office, but
generally, Subchapter A covers topics
like Bonds, Failure to Attend Court,
and Expenses.

Subchapter B of each chapter is
where you'll find the meat and pota-
toes of each office’s authority. When a
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county official approaches a county
prosecutor with a civil issue, it is crit-
ical that you consult the provision in
relevant Subchapter B that specifical-
ly applies to your office. Chances are
that you are simply obligated to pros-
ecute criminal matters in a particular
set of courts, but you may find the
odd provision about your county’s
ability to accept grants® or the even
odder provision allowing your office’s
investigator to be someone other
than a licensed attorney.*

But it could well be that your
county or district has specific civil
obligations placed on it.” For exam-
ple, the Fort Bend County Attorney’s
Office is obligated to represent the
Fort Bend County Drainage District
and any other county entity created
by law.® The Grimes County Attor-
ney shall represent the State, Grimes
County, and the officials of the coun-
ty in all civil matters pending before
the courts of Grimes County and any
other court.” Conversely, the Grimes
County Attorney, per statute, has no
power, duty, or privilege in Grimes
County relating to criminal matters,
including asset forfeitures under
Chapter 59, Code of Criminal Proce-
dure, appearance bond forfeitures
under Chapter 17, Code of Criminal
Procedure, or habeas corpus related
to criminal matters.*

If, in your review of the relevant
portion of Subchapter B, you discov-
er that you have an obligation to
whatever entity is requesting your
help, you dont have much of an
option. However, many offices will
see that they have no duty to under-
take representation.

But even if you do not have an
obligation to the entity, you are not
necessarily barred from helping out.

Continued on page 32
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Chapters 43, 44, and 45 are not the
only areas of the Government Code
that place civil obligations on the
county or district attorney’s offices.
Other responsibilities are scattered
throughout the Government Code,
and if you don't know where to find
them, it would be easy to overlook
them.

For instance, a district or county
attorney, on request, shall give to a
county or precinct official of his dis-
trict or county a written opinion or
written advice relating to the official
duties of that official.” “County or
precinct official” is a pretty broad
term that applies to more than just
elected officials.”” If a county or
precinct official requests an opinion
from the county or district attorney,
that official is not bound by that
opinion." (Nothing like someone
asking for your opinion then com-

pletely disregarding it, right?)

How may I help?
When you work in a rural county,
you will inevitably come to know the
local officials regardless of your high
or low position in the office. In
many ways knowing most everybody
can work to your benefit. In other
ways it does not. One such way is
that a personal relationship with
these county officials often leads to
their being comfortable enough with
you to just drop in and ask questions
about their official duties.

The

court will be the likely source of

county commissioners
most civil legal questions you
receive. It is the largest source of
executive power in the county, and it
will be the final decision-maker in all
of the county’s business. This role
leads to lots of questions from a

group that is not normally composed
of individuals with a legal education.

The power of the county com-
missioners court comes from Article
V, §18(b) of the Texas Constitution,
which provides that the county be
divided
precincts and that each shall elect

The

county judge presides over the com-

into four commissioners
one county commissioner.

missioners court.

The Texas Supreme Court has
construed Article V, §18 to mean
“that although a commissioners
court may exercise broad discretion
in conducting county business, the
legal basis for any action taken must
be grounded ultimately in the con-
stitution or statutes.”'> However, the
Guynes court noted, “As the adminis-
trative head of county government, a
commissioners court also possesses
broad implied powers to accomplish
its legitimate directives.””® These
powers include the authority to con-
tract with experts when necessary,
including attorneys," because the
commissioners court has the implied
power to control litigation and
choose its legal remedies."

The commissioners court’s pow-
er to contract with attorneys means
that the ability of a prosecutor’s
office to represent a county entity in
civil matters can be contracted away
as long as the legislature has not
specifically obligated the office to
undertake representation. Counties
have taken different approaches in
contracting civil work away from the
local prosecutor’s office. Some com-
missioners courts will create a team
of “in-house” attorneys, who are not
members of the local prosecutor’s
office, to advise them in civil mat-
ters. In In re Cascos, for example, the

Cameron County Commissioners
Court
County Civil Legal Division out of
the County Attorney’s Office. A suit
was brought by the County Attor-
ney’s Office to prevent this action,

transferred the Cameron

and the appellate court held that
because Texas Government Code
§45.131 did not grant the Cameron
County Attorney’s Office authority
to represent the county in civil mat-
ters, it was within the commissioners
court’s powers to move civil repre-
sentation out of the County Attor-
ney’s Office.'"®

The ability of the commission-
ers court to contract away civil repre-
sentation does come with one signif-
icant limitation. The commissioners
court of a county with a population
of more than 1.25 million may
employ an attorney as special coun-
sel. The special counsel may be
employed to represent the county in
any suit brought by or against the
county; prepare necessary docu-
ments and otherwise assist the court,
the county engineer, and other coun-
ty employees in the acquisition of
rights-of-way for the county and for
state highways; or represent the
county in condemnation proceed-
ings for the acquisition of rights-of-
way for highways and other purposes
for which the county has the right of
eminent domain. The county attor-
ney" is obligated to select this special
counsel. The county attorney deter-
mines the terms and duration of the
special counsel’s employment subject
to approval by the commissioners
court.'

The more common approach is
to retain independent counsel in civ-
il disputes on the recommendation
of the county insurance provider. A
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good example is the Texas Associa-
tion of Counties (TAC). TAC has a
risk management pool to help pro-
tect against a variety of liabilities
including workers compensation,
workplace discrimination, harass-
ment, retaliation, wrongful termina-
tion, and claims under the Ameri-
cans with Disabilities Act.” For the
many counties that participate in
this risk management pool, TAC
provides a list of local attorneys who
are approved to represent counties in
civil matters. If your county partici-
pates in such a program, you have
two options. The first is to simply
decline to answer the commissioner’s
question and recommend he consult
with the
insurance provider. The second is to

commissioners court’s
answer the question with the caveat
that he should consult with the
insurance provider, as the provider
will bear the responsibility of repre-
senting the official and/or county in
court should litigation result.

What are expectations?
The obligations of each county and
district attorney’s office to represent
local officials vary a bit from one
jurisdiction to the next—but the dif-
ferences in responsibilities dont hold
a candle to the differences in person-
alities and expectations. For that rea-
son, there is no one-size-fits-all strat-
egy that I can offer for dealing with
local commissioners and elected offi-
cials. What I can give you, though,
are some considerations for each
time you decide to offer advice.
Time. I have yet to meet a coun-
ty or district attorney who is a bona-
fide expert in everything from decep-
tive trade practices, to wills and pro-
bate, to the administration of county

roads. Yet county and precinct offi-
cials will ask questions on all of these
subjects and more. I would expect
that at least a little bit of research will
be required for almost every question
you are asked, which is why it is
important to establish a timeline for
the expected response early on.* You
don’t want a county commissioner to
expect an answer in a day when you
don’t plan on researching it for a
week. That type of miscommunica-
tion wont be remembered kindly
during the county budget discus-
sions.”'

Detail of response. Sometimes
the county or precinct official is sim-
ply looking for a yes or no answer to
the question, “Can I do this?” Other
times, he is looking for a more
detailed response that discusses the
ramifications of one course of action
versus another. Find out what is
expected when the official poses the
question.

Form of response. I would be
absolutely fine if voicemail had never
been invented—I would rather
respond to 10 emails than two voice-
mail messages. Unfortunately, tech-
nology is not the strong suit for most
officials in my county. Chances are
that at least a few of your local
authorities are the same way, so be
sure to ask them how they would like
to hear back from you on their ques-
tions.

Follow-up. This is just a cus-
tomer service tip more than any-
thing else. All people, county offi-
cials especially, want to feel impor-
tant. Following up with the local
official within a couple of days will
go a long way toward building a
good rapport. If you are supplying

the answer to a governmental body
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that will be making a decision with
the information, offer to prepare a
presentation for the meeting or be
available via phone or email to the
other members in case there are
additional questions.

Conclusion

Working in a rural county is a lot
like running a small business. You
quickly get to know everyone who
works there, from top to bottom,
and what their responsibilities are.
Most attorneys in county and dis-
trict attorney offices will be seen sim-
ply as prosecutors, but there will be
times when a county official has a
legal question. In that moment, you
won't be thought of as “the prosecu-
tor’—you will be thought of as “my
attorney.” When that moment arises,
it will be important to know what
you as a prosecutor can do, what you
must do, and what you shouldnr do
for that county official. You will be
doing yourself a huge favor by hav-
ing an understanding of these rules
and, if you're lucky, you won’t have
to explain why you didnt bring
enough breakfast for everybody.

Endnotes

| Tex. Code Crim. Proc.Art. 2.01.

2 There are a handful of County Attorney's
Offices with felony jurisdiction, which is the consti-
tutional default in the absence of a statute creat-
ing an overlapping district attorney for that coun-
ty. We often refer to them as “County & District
Attorney’s Offices,” and not all of them have an
enabling statute in the Government Code.

3 For example, Tex. Gov't Code §43.115 allows
the county commissioners for the 29th Judicial
District to accept gifts and grants from any politi-
cal subdivision to finance adequate and effective
prosecution programs within the county or dis-
trict.

Continued on page 35
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Don’t fear the Franks motion

Though defense counsel’s accusations that an officer lied in an affidavit for search

warrant might strike panic in a prosecutor’s heart, you need not fear.

driving while intoxicated (DW1)

case

lrecently had a misdemeanor

counsel

where defense
asserted in his motion
to suppress the blood
draw results that the
peace officer lied in the
affidavit for a search |
warrant, even going so f
far as to accuse the B
officer of perjury. In
the officer
had not administered

field

because the defendant

my case,

sobriety  tests
had just been in a
major collision where
she struck another

vehicle and injured the driver, and it
is the general policy of the Corpus
Christi Police Department (CCPD)
not to ask or require a suspect to per-
form SFSTs when she has been in a
wreck.

In Nueces County, the police
department’s affidavit for search war-
rant contains a paragraph that reads,
“I requested performance of field

sobriety tests by the suspect and
recorded the results and my observa-
tions of the suspect’s performance of
filed [sic] sobriety tests
and signs of intoxica-
tion in the attached
SEST
which is attached here-

scoring  sheet,

to and incorporated
i herein for all purposes.”
| This is stock language
included in all Nueces
County affidavits for
search warrants (see
below for a scan of the
affidavit), and it implies
that all DWI suspects
SESTs.

Because of the wreck in my case, the

undergo

officer did not perform the tests and
noted such on the Field Sobriety
Incident Report, where he checked
the boxes to say that he did nor
administer SFSTs to the defendant
(see page 36 for a scan of it)—but
admittedly there was a discrepancy
between the stock language in the
affidavit and the checkboxes on the

=L ey

worksheet.

Defense counsel accused the
officer of lying to obtain the search
warrant simply because he had left in
the aforementioned stock language.
Based on this error in the warrant, he
filed a Franks motion, asking the
search warrant be suppressed. This
motion is a useful tool for defense
attorneys but relatively easy for pros-
ecutors to defeat.

When defense counsel files a
Franks motion, he is alleging that an
officer was intentionally untruthful
in obtaining a warrant. More specifi-
cally, the motion attacks a warrant
on the ground that an officer inten-
tionally lied or misstated facts that
are the basis for the probable cause
and therefore misled the judge to
obtain the warrant. A Franks motion
will usually arise in the context of a
suppression hearing, but it can also
be the subject of its own hearing.

The Franks decision

The Franks motion is derived from
the United States Supreme Court

sl purposes

i requoested performancs of Seld sobriety testz by the suspect and
my obsevations of the Fispects performance of flled pobmety
the atached SFST SCURING SHEET, which is aftached 1.-,:.-:|..:| and incorporated hereim fior

g, Addmion

2

recarded the results and
¢ tesls and signs of mitoxication ig

al facts leading me to Beeve That the puepec: was mtoxicstad while operating & motgr
vebicle m a pubhc place are &5 follows:
L{RWED_ACe FOf B iime. VeHiuls dee hEsT. m

A Feuwd T BC WRIVER oF AT
PRpMIS T, | SMALgh & MihaEsTE abaf DE
Het SfefTH, 1 Rohg Hop THEC bICIY mres Sue pecised Te

.ﬂu—:-l.q.'lﬁ.

AT, |F CHE woleD PROVIDE fr  SPECI S, DUE TP HER RrFidn
Prwb ae KPosT OOLEEVATIDDS , L FECT 1T MPIETSASS T Drtcrs T o |
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case Franks v. Delaware,' which held,
“Where the defendant makes a sub-
stantial preliminary showing that a
false statement knowingly or inten-
tionally, or with reckless disregard for
the truth, was included by the affiant
in the warrant affidavit, and if the
allegedly false statement is necessary
to the finding of probable cause, the
Fourth Amendment requires that a
hearing be held at the defendant’s
request. In the event that at the hear-
ing the allegation of perjury or reck-
less disregard is established by the
defendant with a preponderance of
the evidence, and, with the affidavit’s
false material set to one side, the affi-
davit’s remaining content is insuffi-
cient to establish probable cause, the
search warrant must be voided and
the fruits of the search excluded to
the same extent as if probable cause
was lacking on the face of the affi-
davit.”

However, if after a Franks hear-
ing, the false material is set aside and
there remains sufficient content in
the affidavit to support a finding of
probable cause, the warrant will
stand. Additionally, “allegations of
negligence or innocent mistake are
insufficient.”® Defense counsel can-
not simply pick any discrepancy and
claim that it was done intentionally
but rather must affirmatively prove
that it rises to the level of knowingly
false.

The simple truth is that we
expect a lot of our officers, and they
sometimes make mistakes. Officers
cannot be expected to focus on only
one thing during an investigation
involving DWT or a crash—they are
performing numerous tasks at once,
often late at night, in dangerous

Continued on page 36

Continued from page 33

A late breakfast with a county
commissioner (contd)

4 For example, Tex. Gov't Code §43.105 specifi-
cally allows the 9th Judicial District to hire an
investigator who is not a licensed attorney.

5 County Attorneys in Fort Bend, Grimes, Har-
ris, Lee, Matagorda, Montgomery, Oldham,
Swisher, and Wharton Counties are empow-
ered with the exclusive right to represent their
respective commissioners courts in civil matters
or in all county matters. See Tex. Gov't Code
§§45.179, .193, 201, 244, 261, 270, .280, 319,
and .341.

6 Tex. Gov't Code §45.179.
7 Id. at §45.193.

81d.

9 Tex. Gov't Code §41.007.

|0 For example, members of the Harris County

Sheriff's Department Civil Service Commission
in regards to their official duties. Each member
of the commission is a “public official” of Harris
County.Tex. Op. Att'y Gen.JM-0633 (1987).

I'I'A county auditor is not bound by the advice
or opinion of the county attorney regarding the
lawfulness of a claim, bill, or account against a
county. Tex. Op. Att'y Gen. GA-0604 (2008).

|2 Guynes v. Galveston County, 861 SW.2d 861,
863 (Tex. 1993) (citing Canales v. Laughlin, 147
Tex. 169,214 SW.2d 451, 453 (1948); Renfro v.
Shropshire, 566 SW.2d 688, 690 (Tex. Civ.
App—Eastland 1978, writ ref'd n.re)).

I3 Id. (citing Pritchard & Abbott v. McKenna, 162

Tex. 617,350 SW.2d 333,334 (1961); Anderson
v. Wood, 137 Tex. 201, 152 SW.2d 1084, 1085
(1941); Galveston County v. Gresham, 220
SW.560, 562 (Tex. Civ. App—Galveston 1920,
writ ref'd)).

[4 Id. (citing McKenna, 350 SW.2d at 334
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McClintock & Robertson v. Cottle County, 127
SwW2d 319, 321 (Tex. Civ. App—Amarillo
1939, writ dism'd judgm’t cor)).

I5 Looscan v. Harris County, 58 Tex. 511, 514
(1883).

|6 Cascos v. Cameron County Atty. (In re Cascos),
319 SW.3d 205, 2010 Tex. App. LEXIS 5543
(Tex. App. Corpus Christi 2010). In Cascos, the
appellate court found it irrelevant that the com-
missioners court had acquiesced to the county
attorney handling the county's civil work load
for more than 100 years. The appellate court
also held that the mandatory duty of the county
attorney’s office to provide written advice to
county officials only if asked or requested by a
county official, under Tex. Gov't Code §41.007,
did not require the commissioners court to
seek advice solely from the county attorney's
office.

|7 Or the district attorney or criminal district
attorney if there is no county attorney.

I8 See Local Govt Code §89.001.

19 TAC's website also boasts that it protects
members of the risk management pool against
“alleged malicious prosecution by county prose-
cutors.” That was infuriating to see.

20 Timing is also especially important if the
information a prosecutor provides is critical to
the meeting of a governmental body. The Texas
Open Meetings Act places strict requirements
on the form and substance of notices of open
meetings. Providing your response in a timely
manner will help the elected official stay in com-
pliance with this important legislation.

2| Helpful hint: | have a canned answer that |
give to officials when they inevitably ask me
about a topic that I'm unfamiliar with: “You
know, | don't know the perfect answer to that
question off of the top of my head, but if you will
give me some time, I'll make myself an expert in
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areas, and under a time crunch.
(That was certainly true for my offi-
cer: He encountered the defendant
and her crashed car at a major Cor-
pus Christi intersection that’s always
busy, and the woman in the other car
was badly bruised and having chest
pain.) To further complicate the
issue, many police departments, like
ours, use stock forms for search war-
rants, and a lot of times the officers
who are writing reports are the
newest on the force, and they may
not have a lot of experience with
these forms.

Defeating the motion

The court asked defense counsel and
myself to write briefs on the Franks
motion. In my brief I reiterated the
holding in Franks and pointed out
that defense counsel failed to make
the required “substantial preliminary
showing” that the officer knowingly,

intentionally, or with reckless disre-
gard for the truth included a false
statement in the warrant affidavit.*
My argument was that inclusion of
stock language in the affidavit did
the

because that stock language was not

not negate search warrant
meant to manufacture probable
cause. In fact, the officer had an
abundance of probable cause to stop
the defendant. The defendant
admitted she was alone in the car (so
she was clearly the driver) and could
be heard crying on the dash-cam
video, asking if she had hurt the oth-
er motorist. Her blood test came
back with a.187 BAC.

Also helpful to me was that for
all DWTI stops, CCPD officers com-
plete a worksheet for standardized
field sobriety tests. It includes check-
boxes next to the horizontal gaze
nystagmus (HGN), one-leg stand,
and walk-and-turn tests to indicate

whether the test was performed. The
officer in my case checked boxes for
all three SESTs that clearly indicated
that the tests were 7ot performed. I
pointed out to the court that the
officer had to affirmatively mark on
the scoring sheet that none of the
three field sobriety tests were per-
formed, whereas the stock language
is a standard paragraph that is
included in every affidavit for search
warrant in Nueces County.

I also called the officer to the
stand during the Franks hearing. As
Cates v. State says, “When a defen-
dant challenges the warrant affidavit
on the grounds that it contains
known falsehoods, the trial court is
not limited to the four corners of the
affidavit,” so an officer’s testimony
at a suppression hearing can be used
to address and clarify the allegations
of untruthfulness. My officer testi-
fied that he made a mistake by not
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striking the stock language, but it
was not purposeful or intentional at
all. When the court heard from the
officer, it was clear that he did not
act with the intent to manufacture
probable cause—he had simply
overlooked the stock language in the
affidavit.

After reading counsels’ briefs,
the court ruled in the State’s favor.
The defendant ended up pleading
guilty to DWI above a 0.15 and

received a jail sentence.

Conclusion

In conclusion, don’t fear the Franks
motion. It is understandable that
allegations of untruthfulness against
our officers strike fear into the hearts
of prosecutors, but in most cases it is
simply an intimidation tactic from
the defense to throw the State off-
guard. Face it head on, let the officer
explain the realities of getting a
blood search warrant, and do your
research—with a little bit of time
and dedication, the State can easily
prevail over this type of motion.

Endnotes

| Franks v. Delaware, 438 US. 154 (1978).
2 d.at 155-156.

3id.at 171.

4 Id.at 154, 155-156.

5 Cates v. State, 120 SW.3d 352, 355 n. 3 (Tex.
Crim.App. 2003.)
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Intervening with intoxication
before a crime occurs

Two prosecutors are attempting to change the culture

around driving while intoxicated in Hidalgo County.

ne night during my sopho-
more year of high school,
some upperclassmen and I

sat in a traffic jam on the freeway.
We could see the red
and blue lights of
police units piercing
through the darkness,
and it was clear there
had been a pretty seri-
ous wreck on the
frontage road. As we
inched past the scene,
Jesse Diaz—a boy who
would later be the vale-
dictorian of his gradu-
ating class—wondered
aloud if we knew some-
one hurt in the wreck. As it turns
out, we did.

The three teens involved in the
one-vehicle crash were all school-
mates of ours, including the intoxi-
cated driver. The one fatality was the
backseat  passenger—a  smiling,
friendly freshman named Charlotte
Rhae Bustillos. At a point in our lives
where we felt invincible, the dangers
of driving while intoxicated (DWT)
were suddenly very real and sober-
ing. No longer was a DWI just a
vague threat of criminal repercus-
sions but a possible death sentence.

Back at school, all of us reeled
from a young life cut short far too
soon. But sadly, Charlotte was not
the last death from an intoxicated
driver we'd see during our youth. A
couple of years after he graduated,
Jesse was also killed when an intoxi-
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cated driver crashed into a car in
which he was a passenger. Another
brilliant young life that was full of
potential was extinguished because
an impaired driver got

behind the wheel.

1 A culture of
drinking

Growing up in Hidal-
go County, I watched
alcohol become part of
the youth culture at an
early age. When I was
in  high

teenagers would cross

school,

into Mexico every
weekend to get around
the 21-year drinking age in Texas—
you could drink at 18 across the bor-
der. My peers and I would routinely
get into cars whose drivers we knew
to be intoxicated by drugs or alcohol
without a second thought. When I
returned home after college and
worked for a local school district,
several of my fifth- and sixth-grade
students were already openly experi-
menting with drugs and alcohol.
After law school, I returned to
Hidalgo County and began working
as an assistant public defender. A
large percentage of my clients were
charged with DWT or other intoxica-
tion offenses. When I began working
at the Criminal District Attorney’s
Office in 2013, the reality of just
how many crimes involved alcohol
or drug intoxication hit me full-

Continued on page 38
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force. As Operation Strong Safety
came into effect during the immigra-
tion crisis and more law enforcement
agents flooded our county, those
arrests continued to increase. Syn-
thetic drug arrests were also on the

rise, and we saw an uptick in the
number of DWIs, intoxication
assaults, and intoxication man-

slaughters that involved drugs alone
or a combination of alcohol and
drugs. Even more startling was the
number of cases where intoxicated
parents or guardians were arrested for
DWI with minor children in their
cars. At every turn since I entered
adulthood and the legal profession,
intoxication has consistently been a
large problem in our community—
albeit one that is rarely addressed
before someone is in trouble with the
law or has developed a substance
abuse problem.

As in many jurisdictions, driving
while intoxicated is a huge problem
in Hidalgo County. It is the eighth
largest county in Texas with a popula-
tion of 831,073 at the last census.’
According to the Texas Department
of Transportation (TxDOT), last year
Hidalgo County saw 884 alcohol-
related car crashes, 24 of which had a
fatality.?

In 2014, three out of the five
intoxicated-driver crash fatalities in
Hidalgo County were people under
age 21.° By comparison, Dallas
County, which has a significantly
larger population of 2.5 million, had
only six such fatalities, and Travis
County, with a population of 1.2
million, had zero.® The National
Highway Traffic Safety Administra-
tion estimates that every two minutes
in the United States, a person is
injured in a drunk driving crash and

that on average, two of three people
in their lifetime will be involved in a
drunk-driving crash.© While these
statistics may seem shocking, they
expose what a large problem intoxi-
cated driving is in Hidalgo County,

our state, and our nation.

Doing something about it
In late summer of 2014, Carisa
Casarez and I attended the State Bar
Leaders Conference in Houston as
representatives for the
Hidalgo County Young
Lawyers Association
(HCYLA). At that time,
Carisa was an assistant
defender
Hidalgo County but

public for
now serves as an assistant
criminal district attorney
in our felony section. As
part of the conference, we had dis-
cussed issues within our local com-
munities with other attorneys from
across the state. Carisa and I both
voiced our concern about increasing
arrest rates in Hidalgo County,
specifically DWT arrests.

The following year, during the
2015 State Bar Leaders Conference,
the Texas Young Lawyers Association
(TYLA) announced it was giving out
local affiliate grants for community
service projects for the upcoming
year. Carisa and I, both board mem-
bers for HCYLA, knew we wanted
our organization to perform more
community service in 2016 and
began brainstorming about a possible
grant project. We wanted to do a
project centered on DWIs but were
stumped as to the specifics. As prose-
cutors, we knew there were already
programs in place within our office to
address DWIs once a person had

>~

Carisa Casarez

been arrested and charged with the
offense, so we decided to focus on
prevention. After several hours of
planning, we decided on a public
service and education campaign
focusing on DWI education and pre-
vention in our young adult popula-
tion. The goal is to intervene and
change the culture of intoxication
before young adults begin to commit
DWIs or get in vehicles with intoxi-
cated drivers—sort of a D.A.R.E’
campaign for DWI.
After we returned
from the Bar Leaders
Conference, we began
the
application. We decid-

Sl writing grant
ed to call it the Young
Adult DWI Interven-
tion Program, or
YADI for short. Once
we completed the application, we
submitted it and waited patiently for
TYLA's response. In the fall of 2015,
HCYLA was notified that our grant
request was accepted and we were to
receive a grant of $1,250 for the
YADI project. Our HCYLA Board of
Directors decided all the grant money
would be spent on promotional and
education materials for the students
we want to reach. (The board has
already discussed future fundraising
projects and the possibility of solicit-
ing donations from local businesses
and attorneys to fund the YADI pro-
gram beyond our one-year grant.)

As Carisa and I began writing the
curriculum for the YADI program,
the first person we talked to was our
boss, Criminal District Attorney
Ricardo Rodriguez. Since taking
office in January 2015, he has been
very supportive of his ACDAs partic-
ipating in leadership organizations
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and community service projects.
When we told Mr. Rodriguez about
the YADI project focusing on pre-
vention and education concerning
DWIs, he immediately told us that
the office would give us any support
we needed and agreed to partner
with our project.

Carisa and I then contacted the
three judges who deal with juvenile
cases in our county— the Honorable
Jesse Contreras of the 449th District
Court, the Honorable Israel Ramon
Jr. of the 430th District Court, and
the Honorable Mario E. Ramirez Jr.
of the 332nd District Court—all of
whom gladly endorsed our cause and
offered their assistance in imple-
menting the program.

Next we contacted Ana Verley
and Rudy Rodriguez, victim services
specialists with the local Mothers
Against Drunk Driving (MADD)
affiliate. Carisa and I have both pre-
viously worked with MADD when
prosecuting  intoxication  cases.
When we pitched the idea for the
YADI program as a community serv-
ice project, MADD offered its sup-
port and resources without hesita-
tion. The HCYLA Board of Direc-
tors then began contacting our local
law enforcement agencies to appoint
liaison officers for YADI within each
department. Each agency we con-
tacted responded enthusiastically. At
every turn, we were pleasantly sur-
prised with the positive feedback we
received for our program from our
local law enforcement community.

Starting in April, we rolled out
the YADI project. HCYLA members
staff it, along with MADD employ-
ees and local law enforcement. Our
plan was to visit local schools and
meet with parents to distribute edu-

cation and prevention tools to com-
bat DWIs. On Friday, April 15,
HCYLA did its first presentations of
the YADI Program to the students of
Sgt. William G. Harrell Middle
School and Mercedes Early College
Academy. Ana Verley from MADD,
Trooper Maria Montalvo from the
Texas Department of Public Safety,
local juvenile judge Jesse Contreras.
and I presented to the students about
the dangers of minor drug and alco-
hol abuse. We got an overwhelming-
ly positive response from both the
students and staff at each school.

YADI is currently targeting
middle school and high school stu-
dents and their parents. We felt that
this age is where several behaviors
that lead to future problems with
alcohol and drugs first develop—but
drinking and drug use are not yet
part of their culture. It’s also the
least-served group when it comes to
DWI prevention and education.
When we expressed this idea to Ana
Verley from MADD, she agreed that
this was a good age group to target
and told us that we could potentially
create future advocates for our mes-
sage of prevention by targeting these
particular kids.

When we visit local schools we
will be doing “safe and sober” activi-
ties with local kids, sponsoring art
contests, and educating children by
talking about DWI and its conse-
quences from several different points
of view. We aim to teach them pre-
ventative measures to keep them
from driving while intoxicated or
getting into a car with a drunk driv-
er, and how to prevent intoxicated
friends from getting behind the
wheel. We are excited to visit local
schools and have the students bring

www.tdcaa.com « The Texas Prosecutor journal « May—June 2016

their materials home to start address-
ing this issue with local families.
HCYLA hopes that by rolling out
the YADI program, we can educate
the local community and provide
both parents and kids with the tools
to prevent DWIs in the future.
Together, HCYLA—with the
support of the Hidalgo County Dis-
Office, TYLA,
MADD, local juvenile justice judges,

trict  Attorney’s
and local law enforcement agen-
cies—is trying to change the culture
surrounding driving while intoxicat-
ed in our community. %

Editor’s note:  Prosecutors in Hidalgo
County have been so gracious as to pro-
vide electronic copies of the materials
they present to students and parents for
other lexas prosecutors to view and
download. Find them on our website
at www.tdcaa.com/journal. Look for
this story in this issue.
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PROSECUTOR DISCIPLINE

A deeper discussion of BODA’s Schultz decision

Three experienced prosecutors weigh in on Schultz v. Commission for Lawyer Dis-

cipline of the State Bar of Texas, its reach, and what it means for Texas prosecutors.

ditor’s note: For more infor-
mation on the Schultz decision,
see the cover story of the

March—April 2016 issue of this jour-
nal.

What is the most
significant take-away
from this decision for
prosecutors?

C. Scott Brumley

County Attorney

in Potter County

When the blast wave passed after the
Michael Morton Act became law, we
tended to nod and accept that the
gist was “disclose it all.” The Schultz
decision is a granite monolith signi-
fying the reality and gravity of that
conclusion. The clear implication of
BODA’s opinion (which, unlike
most of its other opinions, is not a
cut-and-paste recitation of rote rea-
soning and consequences) is to put
prosecutors on notice that disclosure
is a matter of such significance that
even relatively minor mistakes can
leave one’s law license in the
balance. And, to me, it is a clear indi-
cation that until the prevailing winds
change, the weight of correcting dis-
crepancies in the criminal justice sys-
tem (real or otherwise) will continue
to be borne by prosecutors. The
white hat is heavy, and it’s not a hel-
met.

Scott Durfee

Assistant District Attorney

in Harris County

In my opinion, there are two take-

aways from Schultz, and we won’t
know for a while which is going to be
more significant to prosecutors in
the long run. The immediate impact
is that it drew an equivalency
between Rule 3.09(d) and Article
39.14(h). As BODA observed,
“Although Art. 39.14 is not disposi-
tive in this case, its promulgation
refutes Schultz’s position that impos-
ing a broader duty on prosecutors to
disclose information to the defense
than Brady creates an unworkable
burden. That ‘unworkable burden,’
if there is one, already exists.”

This s

Schultz affirmed an ethical sanction

significant  because
for misconduct that, by legislative
design, would not have been sanc-
tionable under the Michael Morton
Act. The decision to leave sanctions
against prosecutors and defense
attorneys out of the Morton Act was
a compromise forged after much
debate and discussion, intended to
give both sides some time to get up
to speed with the new responsibili-
ties and to show their ability to com-
ply without threat of punish-
ment. BODA has now upset that
careful balance, giving a defendant
leverage to threaten a prosecutor’s
license under a strict liability stan-
dard without a reciprocal right to
sanction defense attorneys for violat-
ing their duties under the Morton
Act. This is not to say that Rule
3.09(d) was not intended to be
enforced—ask Terry McEachern'
about that—but this decision creates
a back-door sanction that the Legis-
lature specifically chose to avoid.

The long-term impact of Schultz
is more subtle. BODA basically con-
cluded that, because Rule 3.09(d)
was identical to the ABAs Model
Rule of Professional Conduct 3.8(d),
it was going to give great weight to
the ABAs interpretation of the rule,
and it relied heavily on ABA formal
opinions in clarifying the scope and
application of the Texas disciplinary
rule. I understand why BODA
would do this—if the scholarship has
been done, why reinvent the
wheel>—but deferring to the ABA’
interpretations is problematic for
many reasons. The ABA has tradi-
tionally not been a prosecutor-
friendly association, and its opinions
may not necessarily reflect the beliefs
of the current Texas bar membership,
much less the beliefs of those Texas
lawyers who voted on the Discipli-
nary Rules when they were passed by
referendum in 1989. If BODA is
going to look to the ABA, instead of
to Texas lawyers, to define prosecuto-
rial ethics standards for Texas, that
does not bode well for us.

Rob Kepple

TDCAA Executive Director

in Austin

The Schultz decision is a reminder
that compliance with the Michael
Morton Act doesnt end with the
production of offense reports,
exhibits, photographs, and video-
tapes. Prosecutors must remain alert
to potential impeachment evidence
that may not have made it into an
offense report. It is also a demonstra-

tion of how quickly something that
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would probably have been inconse-
quential had it been disclosed before
trial (I will suggest that no one in
that courtroom really thought the
State was prosecuting the wrong
guy) can derail a case and lead to a
Bar sanction.

The case also reinforces the prin-
ciple that if evidence can be viewed
as favorable, materiality should not
part of the prosecutor’s disclosure
analysis. That has been the way
TDCAA has been teaching Brady
and the duty to disclose exculpatory
and mitigating evidence, but BODA
attached a significant penalty to
falling short here.

Of what precedential
value is this BODA
decision, both within the
grievance process and in
our district courts?

Durfee: Schultz is the law undil it’s
not the law. Rule 7.11 of the Texas
Rules of Disciplinary Procedure
allowed Schultz to appeal BODA’s
determination to the Texas Supreme
Court, but he chose not to pursue
that remedy. Another prosecutor
could challenge Schultz in the
Supreme Court after exhausting his
or her remedies in the disciplinary
system, but as a practical matter, the
longer Schultz goes unchallenged,
the harder it will be to dislodge with-
out a change to Rule 3.09(d). Juris-
prudential inertia is a real thing.

Brumley: Its precedential value will
depend, at least in part, on the pro-
cedural avenue a responding prose-
cutor chooses. Scott Durfee has elo-
quently explained the procedural
and practical considerations atten-

dant with either option (above), so I
won’t recount them here. Ultimately,
I would agree with Scott: It is the law
until it’s not the law. It may be that a
prosecutor could choose to proceed
in district court, and an appellate
court might decide the matter differ-
ently than BODA did. In the current
social and political environment, I
don’t know that I would risk my law
license on that prospect.

Procedurally, if a
prosecutor 1s faced with a
Brady-related complaint
in the future, should that
prosecutor consider
alternatives to the bar
evidentiary panel/BODA

route?

Brumley: To me, it loops back to
what I see as the intended upshot of
the Schultz opinion: The most viable
defensive strategy will be preven-
tion. By the time the matter gets to a
grievance, the die may already be
cast. If a prosecutor opts to proceed
before an evidentiary panel, it would
be advisable to be prepared to show
that a premium was placed on full
disclosure and that any nondisclo-
sure was purely accidental. While the
Schultz opinion indicates that lack of
intent will not be a legal defense
under Rule 3.09, under the right
facts the stark nature of Schultz
might wind up being tempered a bit
by the mitigating factor of inadver-
tence despite best efforts being
applied. Of course, the efficacy of
that approach will largely be a prod-
uct of making full disclosure a cul-
turally habitual practice within the
office.
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Durfee: After a determination of
“just cause” to proceed with an
ethics complaint has been made, a
lawyer has 20 days to elect whether
to have to complaint heard in a dis-
trict court or before an evidentiary
panel of the State Bar’s Grievance
Committee.” The incentive to pro-
ceed with an evidentiary panel is that
the panel can issue a private repri-
mand, which does not identify the
lawyer by name, which a district
court cannot do. That sanction is
not available, however, to prosecu-
tors found to have violated Rule
3.09(d).?

Whether to proceed with an evi-
dentiary panel or district court is a
case-specific decision based on the
nature of the case, the makeup of the
local evidentiary panel, and the
resources available to the accused
lawyer. I really cannot express a hard-
and-fast preference.

To what extent do you
believe legal and ethical
standards involving
exculpatory and
mitigating evidence have
evolved in the last 25
years?

Brumley: I think that the move
toward open-file policies and a very
liberal approach to exculpatory evi-
dence disclosure was at a full head of
steam when the Michael Morton
case rose to statewide conscious-
ness. In other words, I think prose-
cutors generally were already well on
their way in the right direc-
tion. Unfortunately, the Morton
case—retrospective as it was—has
been leveraged to serve the narrative
that prosecutors still predominantly

Continued on page 42



Continued from page 41

do business the way it was done in
that case (and, perhaps, in the early
1990s as a generalization). The case
itself and the eponymous statute are
now serving the agenda to erode any
protections enjoyed by prosecutors
against disgruntled defendants and
defense lawyers by imposing a mildly
kinder and gentler form of strict lia-
bility. In short, prosecutors have
made progress. Some who are not
prosecutors see it as too little, too
late, and those advocates seem to
have the ear of the ABA and now,
perhaps, the disciplinary apparatus.

Kepple: There is no doubt that both
the legal and ethical standards have
evolved. Example: There is caselaw
to support the legal position that
potential impeachment evidence
concerning the strength of an identi-
fication is not evidence that need be
disclosed pre-trial, as it is something
that would be fleshed out in an iden-
tification hearing or at trial.* I
wouldn’t rely on that case today. And
although one of our ethics gurus,
author and Tarrant County prosecu-
tor Chip Wilkinson often noted that
Texas Disciplinary Rule of Profes-
sional Conduct 3.09 does not have a
materiality requirement, the Schultz
opinion today brings that home.
Although “when in doubt, dis-
close” was the constant refrain at
prosecutor trainings, Brady took cen-
ter stage after the Court of Criminal
Appeals released Ex Parte Mason-
heimer.’> That case focused our pro-
fession on our obligations and led to
a stream of Brady training at
TDCAA events. I am impressed that
Texas prosecutors are uniformly
aware of their obligations and are
dutifully trying to live up to the

expectations. And things will contin-
ue to evolve. Just look at how prose-
cutor offices are working to develop
polices relating to the disclosure of
disciplinary records of police offi-
cers. No one was even talking about
that five years ago.

Is this a motivator for
reciprocal discovery?

Brumley: Yes. How are prosecutors
to know what might be potentially
useful within the universe of excul-
patory or mitigating evidence if we
have no idea what the defensive
approach to the case might be? The
tenor of the opinion—and the advo-
cacy that spawned it—seems to envi-
sion a responsibility upon the prose-
cutor to know all and see all; to not
only anticipate but also effectively
construct potential defenses. That
duty is nowhere to be found in the
explicit terms of the Disciplinary
Rules of Professional Conduct or
Code of Criminal Procedure, and it
is antithetical to the very idea of an
adversarial system of justice. But it is
the reality dawning upon us.

Durfee: Yes. Despite BODA’s impli-
cation that Schultz’s bright-line rule
is easy to follow, compliance with
this rule is nor easy. In theory, it
could require the production of non-
existent evidence that a prosecutor
could fairly have never realized could
aid in a defense (e.g., the absence of
the defendant’s fingerprints or DNA
at the scene of an assault captured on
video or the neighbors who did not
hear the family dog bark in a home
invasion case in which the defendant
was arrested in the house).

If a prosecutor is going to be

held responsible for failing to pro-
duce evidence tending to support a
defendant’s defense, it is only fair
that the prosecutor know what the
defendant intends to argue. Obvi-
ously, the defense should first have
the opportunity to review the avail-
able evidence to identify potential
defenses, but at some point, there
should be a defense disclosure with
enough detail to allow the State to
seek and disclose information
responsive to the State’s discovery
responsibilities. The difficulties spec-
ulating on possible ways that a “piece
of information could be viewed as
exculpatory, impeaching, or mitigat-
ing,” as Schultz requires, justifies this
kind of notice to the State.

Kepple: Yes. Many of you have heard
W. Clay Abbott, TDCAAs DWI
Resource Prosecutor and frequent
ethics speaker, talk about the “Oh
s&%#!” moment when you see or
hear something that may not be so
swell about your case and our need
to recognize that as “a Brady
moment.” That is good advice. But
it is quite a challenge for a prosecutor
to recognize everything that may
help a defense when the prosecutor
doesn’t know what the defense will
be. Virtually every state and the fed-
eral rules require the defense to pro-
vide the prosecutor with notice of
various defenses, such as alibi, and a
witness list. It only makes sense that
if the defense is going to try to punch
your ticket for failing to provide
exculpatory or impeaching evidence
that the defense should be required
to provide basic notice about the
nature of the defense. No more trial
by ambush.

Continued on the back cover
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What guidance and
insight can we offer our
members going forward?

Brumley: The apparent takeaway is
that prudence would counsel chang-
ing the Brady paradigm. Historically,
we have looked for potentially excul-
patory (and material) evidence, then
whittled it down by an instinctive
standard of “general rule: dont dis-
close. Is there any reason to refute
that general rule?” Now, it seems, it
should be something more like “gen-
eral rule: make sure you have every-
thing from every agency, and then
disclose everything. Is there any
compelling reason to refute that gen-
eral rule as to any particular item of
evidence?”

Durfee: As sympathetic as I am to
Mr. Schultz for becoming the object
lesson on the scope and applicability
of Rule 3.09(d) on a set of facts that
may not have been fully and fairly
developed by BODA, the opinion
was intended to leave little wiggle
room for a prosecutor to hold back

in discovery exculpatory, impeach-
ing, or mitigating evidence of any
kind. BODA makes it clear: “The
clarity of Rule 3.09(d) is a safeguard
for prosecutors and citizens alike: If
there is any way a piece of informa-
tion could be viewed as exculpatory,
impeaching, or mitigating—err on
the side of disclosure.” Once BODA
and the ABA took the position that
materiality is not an element to
establishing a Rule 3.09(d) violation,
they could not have written the
opinion any other way (which is not
to say that the opinion is right, just
that it was inevitable).

So Schultz is the law and disclo-
sure is the rule. The only saving grace
is that in observing that the
“unworkable burden” of Rule
3.09(d) already exists in Article
39.14(h), BODA
acknowledged that compliance with
Article 39.14(h) is compliance with
Rule 3.09(d). In my opinion, our

implicitly

status quo really should not
change—we are already making
these disclosures. The only differ-
ence post-Schultz is that the price of

noncompliance has gone way, way
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up.
Kepple: I continue to be impressed
with how seriously Texas prosecutors
are taking their ethical duty to dis-
close evidence. As a profession we
may feel under the gun at the
moment, but I believe that the pub-
lic you serve continues to have confi-
dence in you. Keep up the good
work. #

Endnotes

| Terry McEachern is a former district attorney in

Swisher Counter who was found to have engaged
in misconduct during his prosecution of the Tulia
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2 See Texas Rule of Disciplinary Procedure 2.15.
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