Prosecutor

May—June 2020 « Volume 50, Number 3

“Tt shall be the primary dutly of all prosecuting attorneys ... not to convict, bul fo see that justice is done”
Art, 2,01, Texas Code of Criminal Procedure
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The newest tech: gun-mounted cameras

In April 2019, a Vernon police officer
was responding to a dog bite call when
he noticed a man sitting in an SUV in
the driveway of a house on the next
block.

The officer, T.L Session, knew Lhal police had been by thal
home on more than one cecasion seeking Walter Emiliano
Orellana. who was wanted on indictments from Wichita
County for continuous sexual abuse of a child, Officer Session
called [or backup and parked his car in Lhe sireel in {ront of
the driveway so that it was partially blocking the S5UV's exit.
Session walked up to the driver’s side of the STV and tapped
on the window just ag his backup was pulling in front of the
house.

The next 20 seconds of the encounter, which were cap-
tured om Session’s body-worn camera, were a hlur of chaos,
The officer asked Orellany his nume, and he lied, claiming his
name was Mark When Session asked him lo step out of the
vehicle, Orellana refuscd and started the engine, Officer Ses-
sion immediately opened the door and attemnpted Lo grab
Orcllana by the arm, and Orellana pul Lhe SUV in reverse and
hit the gas. Session was trapped between the SUV and its
driver-side door, which could have knocked him down and
potentially pushed him under the vehicle. The oflicer had to
take immediate evasive action. He jumped onto the 51TV's
running board and grabhed the stecring wheel as the vehicle
rapidly reversed into the (ront end of the patrol car. The
backs of Session’s calves scraped along Lhe [ront bumper of
his patrol vehicle, and the SUVs door swung all the way open

By Staley Heatly
46th Judicial District Attorney

in the wrong dircetion when the two vehicles collided., Ses-
sion narrowly escaped having his ledgs crushed between
them.

While still on the running board and holding onto the
steering wheel with one hand, Session drew his weapon and
poinled it at Crellana as the SUY cleared his palrol vehicle.
Orellana reached toward the passenger-side scat and pulled
ot a short-barrel shotgun, Then the shooting started. The
ollicer fired multiple shots in o fraction of 4 second until he
was hit in the shoulder with a shotgun blast from Orellana,
which causcd him to fall backward onto the ground, Officer
Session quickly gathered himself and returned fire along
with his backup, Officer Brandi Sosa. Orellana was struck

Continued on poge 15




TDCAF News

The Foundation to the rescue!

“So the State is Always Ready.”
That is the motivating force
behind the creation of the
Foundation, and it’s why you
and so many others support it.

Because of the challenges we have all experienced
in these last few months, vour investment in the
Foundation will pay off in some new wiys,

I am proud to announce that the Founda-
tions Board of Trustees has voted to fund the
quick and heretofore unbudgetled development of
TDCAAS distance learning capabilities—Lhal’s
righl, more online courses! That means develap-
ment of our physical lacilily Lo record Lhese pre-
sentations, reworking the website to accom-
mudute Lhem, purchasing and enhancing soft
ware (such as Zoom and Lilmos), and ediling and
delivering the videos. These are huge tasks that
the TTHCAA staft is taking on, and it is gratifving
Lo know we have Lhe support of the Foundation to
do it ndmbly.

Twant to thank the Foundation Board mem-
bers from Lhe bottom of my heart—and all of you
who support our work through donalions L Lhe
Foundation.

Have you completed your mandatory
Brady training?

This is a friendly reminder that under §41.111 of
Lhe Texas Government Code, all prosecutors have
a duty to complete one hour of Brady Lraining
within 150 davs of heginning work in a proscou-

By Roh Kepple
TDCAF & TDCAA Executive Director in Austin

tor's ottice, Importantly, under Court of Criminal
Appeals rules, proseculors musl take o relresher
course in the fourth vear following completion of
the previous course, TDCAA offers such an on-
line course for Free on our wehsite, waatdeaa
ccomy/resources brady.

TDCAF.org is up and running!

1 am proud Lo announce Lhal the Foundalion has
arcvainpod website (at the same address as be-
tore, www . tdeaf.org), The site is simply designed
Lo showease Lhe activities of the Foundation,
honoer the people involved in supporling our pro-
tession, and five wou an casy wayv to make a con-
tribution, T want to thank Sarah Halverson for
spearheading this ellorl and willing the site into
cxistence. | hope vou wisit the site and test oul
the handy donate button! @

Recent gifts to the Foundation*
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Executive Director’s Report

TDCAA’s training is still
timely, relevant, and accessible

Tom Krampitz, my predeces-
sor at the TDCAA helm and my
mentor in this training busi-
ness, preached that TDCAA
needed to always deliver
timely, relevant, and accessi-
ble training and services to our
members.

We live by thal mantra here at TDCAA World
Headguarters, Weckly case summaries, [requent
legislalive and interim updates, high-quality con-
ferences, a must-read journal, online Brady train-
ing, and a live person always on the olther end of
the phone have been staples of the services we
provide. Building on these examples, our Long
Ttange Flan from 2016 included the development
of distance learning (L.e., online courses) to take
TODCAA Lraining to a new level, Talso talked about
a potential podeast in the November-December
20149 edition of this journal.

Il loks like these new forms of training will
be deployed sooner ralher than later, due to the
recent pandemic and ban on large galherings of
peaple. T ean’t tell ¥ou how proud 1 am of the
TIMCAA Lraining team, led by Brian Klas, and our
Training Comrmiltee, chaired by Tiana Sanford,
ADA in Montgomery County. Un a dime, the
Leam anid committee pivoted their efforts from
developing live conferences to focusing on a
menu of online courses for Texus prosecutors
and staff, We have the advantage of the Lilmos
training plutform, which is already live on our
website, www.bdeaa.com, and which all Texas
prosecutors have uscd forthe online mandatory
Brudy training, And we recently completed the
redevelopment of our TDCAA website, so it is
moedernized and ready to register people for web-
based training,

We are dedicated to offering cssential train-
ing younced, and we are exciled about the oppor-
tunily that this crisis has afforded to make our
work even more valuable to Toxas proseeutor of-
fices, But don't worry: We huve no inlention of

By Rob Kepple
TDCAA Executive Director in Austin

abandoning in-person conferences. Live meel-
ings are important for a host of reasons and will
always be a big part of our training menu,

Finally, as vou read this arlicle, we ure just
months into the development of these new
courses and are always game for new ideas—if
volu've seen a greal online course or heard an cx-
ceptional podeast, please share il wilth me. We are
always looking to go to the next level!

Honoring Ronnie Earle,

4 Champion for Justice

Texas lost a legendary prosccutor in April with
the passing of Ronnie Earle, the former [istrict
Attorney in 'ravis Counly. Ronnie spent more
than 30 years as the DA in the state capilal and
exerted state-wide influence with prosecutions
by his Public Inlegrity Unit (after his retirement,
the PITT was unfunded and jurisdictionally un-
dercut by the legislature).

When you talk to people who were in and
around state government during Ronnie’s tenure,
you geta mixture of reactions, all of them tending
to be strong. Ronnie prosecuted some powerful
people and from my view didn’l mind ruffling
some lealhers—that comes with the job, What T
always saw in Honnie was a prosecutor who fell
strongly about justice (or evervone, who was true
to the ethos of a prosecutor Lo see that justice is
done.

Today we Lulk much in our profession abouat
what it means Lo be u progressive prosecutor and
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how social policies inleract with criminal justice
policics. I beliowe that tonnic was way ahead of
his time on that seore, He believed in community
involvemenl in Lhe eriminal justice system and
that the criminal courthouse could be a foree of
true change, In fact, I personally heard him re-
peat hiz mantra on more than on occasion:; “We
can reweave Lhe [abric of sociely on Lhe loom of
criminal justice.”

[ will venture that many prosecutors in more
conservative jurisdictions didn’t share that phi-
losophy, bul their respect for Ronnie and his
place in the profession was enormous, so much
s0 that when Ronnie was roundly attacked by
cerlain political folls back in the early 1990x, the
TOCAA Board of Directors reacted by appointing
him to avacant board position.

Finally, know that the Texas Dhistrict and
Counly Allorneys Foundalion has recognized
just three Texas prosecutor legends as Charnpi-
ons for Justice to date: Carol Vance (former DA
in Harris County), Tim Curry former CTA in
Tarranl Counly), and Ronnie Earle. Thanls,
Ronmie, for all that you did to advance justice in
Texas,

No changes to TDRPC Rule 3.06
Last September, I wrote about a proposal bhefore
the State Bar Committes on Bules and Referenda
Lo amend Texas Disciplinary Rules of Profes-
sional Conduet Hule 2.06(d) relating Lo post-ver-
dict discussions with jurors, That rule states that
Inwyvers should not ask questions or make com-
menls Lo a member of Lhe jury Lhal are caleulated
merely to harass or embarrass a juror or to influ-
cne actions in future jury service, A committec
member was concerned that inthe criminal con-
Lext, a proseculor ora defense allorney mighl an-
swel guestions or discuss evidence that was not
admitted under the rules of evidence and moved
Lhal speaking with jurors after a trial about evi-
dence that was nol admitled should be harred.
TDCAA submitted a short memo to the com-
millee penned by C, Scott Brumley, County At-
torney in Poller Counly, and Scoll Durfee,
Assistant District Attorney in Harris County. In
that briel we pointed out that the rule has a cul-
pable mental state: [s o lawvers comment cofee-
lated to impact future juror service” And do we
really think so little of our jurors that we arc
afruid to tell them about the rules of evidence and
evidenliary issues? To cncourage juror service,
wi should look to educate them about the law
and the process, not give Lhem a [rustrating T

can’l even Lalk Lo vou sbout what we were doing
in the courtroom while you sat in the jury room
for an hour” response. Why not educate the ju-
rors ghoul the rule of luw®? Enlightening them. in
the long run, would honor their scrvicee and en-
courage future service.

Gaouod news; After plenty of input [rom many
lawyers, including the civil bar, the committee
clected to leave the rule as it is—a wisc decision
that homors jury service and the education of our
fact-finders on the law. Good work by the com-
mitlee,

Protecting victims' rights

I can'l imagine how difTicall il is for vielims of do-
mestic violence to feel safe and trust that they are
protected  during an often-confusing court
process. So imagine the shock when Sally
Madrid. a viclim assislance coordinalor (VAC) in
the Dvvs Office in 1] Paso, saw a victim of domes-
tic violence in the courthouse without a setfing
of her case, This ecrime victim was there in re-
sponse Lo a defense allorney subpoena that or-
dered her to appear at a non-court sctting
{without notice to the prosecutor) tor the pur-
pose ol Laking her cell phone.

Thinking quickly, Sally summoned proscou-
tor Sarah Moore from the courtroom, and Sarah
intervened, A hearing on the ability of the de-
lensze logel a judge Lo order a vietim Lo court "for
subpoena purposes only™ was held, followed by a
mandamus action brought by the TIA to prohibit
such vietim abuse, The Righth Court grunted the
Stale reliel in fr re Stoate, No. 08-19-00183-CH
(Tex App.—Ll Paso March 13, 2020). Fut this
case in your back pocket, and keep an eye out for
Lhis type of discovery ahuse.

Thanks Lo Lhe El Paso DA’ Office for fighting
for victims® rights and safety. &

www.tdcaa.com « May-June 2020 issue « The Texas Prosecutor

[ can't tell you how
proud [ am of the
TDCAA training team,
fed by Brian Klas, and
our Training
Committee, chaired by
Tiana Sanford, ADA in
Montgomery County.
On a dime, the team
and committee
pivoted their efforts
from developing live
conferences to
focusing on a menu of
online courses for
Texas prosecutors and
staff



The President’s Column

‘We’re all in this together

As I write this, [ am acutely
aware that almost anything I
write today about dealing with
the COVID-19 virus crisis will
be far outdated by the time
this is published.

Fverything is cvolving so quickly—things change
[rovm day to day, But one thing won'l change and
will be jusl as imporlanl loday as tomorrow.
Communication is key, and it is more vital than
ever that prosecutors are talking to one another.
We are all in this Logether, and we need Lo use Lhe
resources of TDCAA—and all of our colleagues—
Lo muke this new svstem work in the midst of a
pandemic.

THHCAA has been hard at worlt to push out in-
formation to prosecutors and staff across the
stale. The TDCAA Bourd recently met by video
conference to discuss the COVID-19 crisis and
howw to continue effectively communicating with
und among Texus prosecutors. Here are some of
the ways that is happening,

COVID-19 updates

Shannon Edmonds al TDCAA has been emailing
updates on COVID-19 throughout this crisis.
These include so much valuable infarmation
shout 8 hosL of different legal issues regarding
state and counly responses Lo Lhe virus silualion.
Thew include a summeary of events to date; quar-
antine enforcement; a list ot the various Court of
Criminal Appeals’s Emergency Orders and Gow-
ermor’s Orders; diseussions regarding open meel-
ings, deadlines, bond issues, video conferences,
various helplul maotions, and the like.

If you are not receiving Lhese regular up-
dates, please go to www.tdeaa.com/eovid-19-in-
[ormalion Lo calch up on the latest, Electods,
please share those emails with stall and others
wlho need the information,

Additionally, TDCAA Executive Director
Rob Kepple and his staff are staying up-lo-dule
on many of the issues prosecutor othices arc fac-
ing. They are an amaxing resource [or informa-
tion and can also send you in the right direction
tor other answers,

By Kenda Culpepper
TDCAA President & Criminal District Attorney
in Rockwall County

TDCAA Regional Map

Regional video conferences
Each region in the state has clected a TDCAN di-
rector to represent it. These regional directors
join the Execulive Board and some commilles
chairs to form the TDCAA Board. The regions are
on the map, above, and the dircetors arc:

Region 1: Leslie Standerfer, Wheeler
County Attorney {Wheeler)

Legion 2: Hardy Wilkerson, 118th Judicial
Mhstrict Attorney (Big Spring)

Region 3: Ricky Thompson, 32nd Judicial
Thstrict Attorney (Sweetwater)

Region 4: Chilo Alanix, 49th Judicial Tiis
trict Attorney (Laredo)

Region 5: Bub Wortham, Jefferson County
Criminal Districl Attorney (Beaumont)

Region &: Greg Willis, Collin County Crim-
inal Thstrict Attorney (MeKinney)
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Begion 7: Sharen Wilson, Tarrant County
Criminal District Attorney (Fort Wortly

Region 8: Natalie Cobbh Koehler, Bosque
Counly Allorney {Meridian)

Thuring the last TDCAA Board meeting, T asked all
redional directors Lo schedule video conlerences
with the elected prosecutors in their regions. I
had hoped that it would be an opportunity to
reach prosecutors across the state, talk about
common issues, and discuss questions and solu-
tions, but | eould never have imagined how sue-
cossful those forums continue to be, Bob Eepple
and Tare currenthy participating in a different re-
gional forum almosl every day, and [ leave every
one amazed at how much information is shared.
T learn something new every time!

A serean r.-:;'_prt.r;"c.* af '@ recent ergmn i Zonm meeting

For cxample, 1 originally fashioned how my
office does Zoom hearings after listening to pros-
eculors in MeLennan, Donley, Collin, and Nolan
Counties. | changed how | was scheduling my
staff working remotely after listening to people
in Traviz, Williamaon, and Rdidland Counties. T
was able Lo work oul o process (or communical-
ing with prosecutors in my own Heglon 6 (North
Texas) when we necded to assure the safo trans-
porLordelention of s defendant with a history of
violence or serious criminal history. The forums
highlight that Texas prosceutors are facing simi-
lur issues and can productively shure solutions.

lowever, il has also been inleresling Lo see
our differences. [n one of mv earlier President’s
Columns, T talked about how individual regions
(ace issues unigue Lo their areas. The state of
Texas is so big! We arc like several different states
in one; T love the joke about how vou know you
are in Texas il vou think ol distunce in hours
rather than miles. 5o while we can always come
together and talk about the ways we are the same,
it iz alsovaluable to come Logether und Lalk about

what issues we cun solve as aregion. No one un-
derstands border issues like those counties on
the southern horder. No one understunds vast
rural dislances like the Panhandle and West
Texas. The coastal counties have issues unlike
North Texas, Sowhile the regional video confer-
ences have discussed so many of Lhe same issues,
each has had al leasl one specific Lo its region.
The south bherder talked about the Iegality of
checkpoints, Central Texas prosecutors talked
aboul the safety of storm shellers during Lornado
season. The Panhandle discussed continning
Zoom hearings into the future—they sce Zoom's
vialue becauge their jurisdictions are so spread
oul. The larger urban counlies in each region
have been helpful to every conversation because
they start secing issucs carlicr and can therefore
prepare the smaller jurisdictions for problems to
come. 1L has been a fascinaling process.

It vou are an elected prosecutor and haven't
participated in one of these forums, T encourage
you Lo, They last ahout an hour, and you can be as
interactive or as quiet as vou choose. 1f vou
haven't reccived an invitation to join, please con-
tact your redional director, We want to get every-
one involved becanse vou sLill have plenly of Lime
to engage. L am hopeful that the forums will con-
tinue throughout this crisis and beyond, We will
see new and novel issues rear their heads
throughoul Lthe phases of this situalion, and we
must communicate regarding how to cffectively
handle them,

Reach out to others

The third way to communicate is to personally
reach out to your colleagues across the state for
help. [ have—a lol Throughoul my involvemenl
in TCAA, 1 have made ineredible friendships
among individual prosccutors state-wide, People
T learn with, people T laugh with, and people T
Lrusl. Owver the vears. 1 have ollen picleed up the
phone to discuss an issue [ am struggling with,
bt o more so than T have in the last weeks,

T have talked Lo folks in Travis, Kaolman, and
Cass Countics about the state health authority, 1
have talked to people in Jim Wells County ahout
quaranline orders and Bl Taso Counly aboul
holel contracts for first responders. Montgomery
County and Galveston County helped me with
price gouging issues. 1 discussed “safe st home”
orders with Dallas and Comal Counties, 1 Lalked
ta Lllis, Brazos, and Dawson Counties about en-
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Jake advantage of the
relationships you
have buift while
networking at TDCAA
events, courses, and
video conferences,
and pick up the
phone orsend an
email when you need
something.

forcement issues. And we have all used llarris
County’s resources. These are only a fow of the
riends and resources [ have reached out to dur-
ing this Lime,

There is no reason to start from scratch on
an isgsuc if someone has already found a solution,
In addition, [ am sure that each of these same
people would weleome the opportunity to dis-
cuss their own issues with vou, And, remember,
soanctimes you just need to talk to someone you
trust whao can make vou laugh in the face ol a diffi-
cull silualion, someone who understands and
can prop vou up when you are bone-weary or
frustrated, We neead those relalionships to keep
U= Sdne.

That is ane of the great values of TDCAA:
putting people together to make good decisions,
Take advanlage of the relationships you have
built while networking at TDCAA evenls,
courses, and video conferences, and pick up the
phone or send an email when you need some-
thing.

Closing

This has been, and continues to be, an unprece-
dented time for all of us, including prosecutors,
We hove had to learn how Lo work remotely and
wrile adeclaration of disaster. We have dealt with
the best ways to reduce jail populations in a man-
ner that is responsible and keeps the rest of our
communilies sale. We have found ways Lo run
grand juries, electronically file cases, and com-
municate with police agencics, judges, witnesses,
und lawyers by video conferences. And in the
midst ol all ol it, we have kept our offices running,
reviewed and filed cases, and dealt with the fears
ot the people around us,

Twonder il the practice of law will ever be the
same? Will we start running more meetings by
video? Will we work more from home? Will we al-
ways make sure our maintenance departments
keep a good slock of Loilel paper? Who knows?
But | do hope that we continue to talk and use
cach other as resources. That has been a bright
light in the midst of this difficult interval,

1 will never forgel this lime in my life. Bul 1
hope to remember it not by the chaos but by the
relationships T have built in the midst of that
chaos. I you have any queslions or concerns,
please don’t hesitate to contact TDCAA at
512/474-2436 or me at keulpepperirocksall-
countytexas.com. T stand ready to communicate
and collaborate with vou.

Stay safe and healthy! &
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As The Judges Saw It

Applying the law of
Wild West shootouts to today

By its terms, the Penal Code
defines self-defense as the use
of force against an individual
you reasonably believe 1s
about to inflict unlawful force
o1 you.

Through the “multiple assailunts” doctrine,
though, the Courl of Criminal Appeals allows
self-defense not just against the prospective at-
tacker, but also against thosc you think arc en
couraging him, even if you do not helieve those
peaple are allacking you. The Courts lulest ofler-
ingon thissubject. Jordan v. State,' continues this
contusing doctring, but, unlike prior cases, offers
actual hints at how to apply it

The multiple-assailants doclrine in Texas
dates back to al least 1854.% Under this doctrine,
if you're being attacked by multiple poople at
onee, vou're free to use self-defense against any
of them, even if Lhal person hasn’l allacked you
vel. 1t started off as an application of the law of
parties—an attack by one was an attack by all in
the party, authorizing self-defense against every-
ome in the party.

It is lluslrated by one of my favorite cases,
Black v Stoate,which stemmimed from a West Toxas
shootout in 1912, Four men went into town, aim-
ing to kill Black and hiz friend Hamilton. The al-
lackers took positions surrounding Black and
Hamilton. After “the firing became general,”
three of the attackers got shot. The Court of
Criminal Appeals held that because the [our were
altacking as a group, Black and Hamilton could
shoot any of them, even without evidence the
particular target had opened lire.

This doetrine might sound antiquated, but
the Courl of Criminal Appeals recently affirmed
its continued application to crowd shooling situ-
ations in Jordan.

Showdown at the Silver Star

Jordan was leaving town, but decided, impro-
dently, to go with his friend Bryan and have onc
lust dinner at the Silver Slar, a reslaurant where
his ex-girlfriend, Varley, worked. When Jordan
and Bryvan arrived, Varley was there with four

By Clinton Morgan
Assistant District Attorney in Harris County

male friends: Royal, Crumplon, Prichard, and
Slevenson.

After the predictable drama ensued inside
the restaurant, Jordun and Bryan decided Lo
leave. When they did, Varley and her [riends were
outzide. There were words, and then Hoval
kmeoeked Brvan out with a single punch,

Jordan testified that after he heard Royal
punch Bryan, he ran Lo his car. Boyal and Steven-
san chased him, and Hoyal canght him by grab-
bing his face from behind. Jordan pulled a pistol
from his pocket and fired three times withouot
aiming. One round hil Royal, one hil Varley, and
one hil a parked car.

Jordan was charged with ageravated assault
for shooting Roval and with felony deadly con-
duct for shooting in the direction of Varley and
Crumpton. For both offenses, the jury was in-
structed to acquit if Jordan acted in self-defensc
bused on a reasonable fear of deadly foree from
Royal. Bused on the mulLliple-assailants doclrine,
though, the defense requested the jury instruc-
tioms authorize sclf-defense it Jordan feared
deadly foree from Royal “or others with him.”
Thisrequesl was denied. The jury hung on the ag-
gravated assault charge but convicted on deadly
conducel.

Cm appeal from Lhe conviction, Jordan raised
tour complaints about Lhe self-defense instrmc-

www.idcaa.com » May-June 2020 issue * The Texas Prosecutor




In a case where a
defendant has
generally admitted
most of the charged
conduct and is
seeking a self-defense
instruction, this case
makes it riskier for the
State to oppose the
instruction.
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tion, including the lack of the phrase *or olhers
with him.” The Sixth Courl rejected all of these
complaints by holding Lthat Jordan was not enti-
Lled to a self-defense instruetion at all,? This was
g0, the Sixth Court held, hecause there was no ev-
idence Jordan believed Lhal Varley and Crump-
ton were attacking him. Because Jordan was not
entitled to a self-defense instraction, any errors
in Lhal instruction were harmless®

Jordan versus the “mob”

The Court of Criminal Appeals granted review, In
an opinion written by Judge Keel and joined by
five olher judges, Lhat Courl reversed. Whereas
the sixth Court had seen the case as a question of
whether Jordan's testimony justificd the use of
{oree against Varley and Crumpton, the Court of
Criminal Appeals saw il as a question ol whelher
Jordan was justified in shooting any member of
the “muob.”

The Courl begun by describing the low of
sclt-defense and multiple assailants. ILdeseribed
the latter: “When the evidence viewed from the
defendunt’s standpoint shows an attack or
threatened allack by more Lhan one ussailant, the
detendant is entitled to a multiple-assailanls in-
struction, The issue may be raised even as to
Lhose who are nod themselves aggressors as long
as they seemn Lo be in any way encoursding, aid-
ing, or advising the aggressor” For this proposi-
tion, the Court cited several old cases, ineluding
Lhe 1884 case Lhul explained the “multiple as-
sailants” doctrine as a funclion of the luww of par-
tics.

The Court described Jordan's testimony as
being thal he *fired because he fell he had no
other choice™ The Court said this testimony
wiould have allowed ajury to conclude he reason-
ably believed deadly foree was necessary “to pro-
LecL himsell Trom Lhe groups™ use ol deadly force.
Citing filack, the Court noted that it did not mat-
tor whether Varley and Crumpton had attacked
Jordan yet; whal mullered was whether Jordan
“had a reasonable apprehension of actual or ap-
parent danger from a group of assailants that in-
cluded Crumpton and Varley”

The Court then addressed three arguments
raiscd by the State Prosecuting Attorney (SPA).
First, the 5PA argued that Jordan had not suffi-
ciently sdmitted to the offense Lo salisly the con-
fossion-and-svoidunce doclrine because he
denied knowing he shol in the direction of Varley
and Crumpton, Inresponse to this argument, the
Court poinled to Jordan's trial lestimony where

he admitted to intentionally shooting the gun,®

Second, Lhe SPA argued the Penal Code'’s
plain language limits sell-defense to Lhe person
actually using unlawful force: “A person is justi-
fied in using force against another when and to
Lhe degree Lhe aclor reasonably helieves the foree
is immediately necessary Lo prolecl Lhe aclor
against the other's usc or attempted nse of unlawe-
ful foree™

To rebul Lhis argument, the Court made o
grammatical point: The sell-delense slalule “en-
compasses ‘'others” because ‘ancther’ is defined
by the Ponal Code, and Penal Code definitions
apply to grammatical variatinns of the defined
Lerm.”™®

The SPA’s third argument was that because
the evidenee showed Ttowal was the only one
using foree sgainst Jordan, the jury instruction
gave Jordan whal he wanled: the righl Lo deflend
against Varley and Crumpton because of Hoval's
actions, The Court rejected this argument be-
cause Lhe evidence showed Jordan ®was facing o
meh” The Court does nol deling “mob,” bul Tom
these facts we can infer it includes a situation
with five unfricndly people, two of whom are ac-
Lively ullacking the defendant,

Finally, the Court addressed harm. Because
this was jury-charge crror and Jordan oljected,
reversal was appropriate it there was “some
harm.” The Courl reversed hecause it helieved
the instruction effeclively foreclosed an acguil-
tal: “Shooting at Varley and Crumplon waould
never he necessary to defond against Rowval
alone.”

Dissents
There were two dissenting opinions, Judge
Keasler dissenled, arguing Jordan was not enti-
tled to a sclf-defense instruclion because histes-
Limony did not adequately confess the offense ®
Under the “confession and avoidance® doctrine,
a defendant musl admit, or at least not contest,
the clements of the offense Lo gel u justification
defensze, Judee Eeasler pointed out that felony
deadly conduct required Jordan to knowingly fire
in the direclion ol olhers, but Jordan testified he
did not know he was firing at Varley and Crump-
ton ™ Judge Keasler argued Jordan's defense was
not self-defense but rather “the time-honored
delense of “You dido'L prove vour case.™

Judge Yeary wrote a dissent. joined by Pre-
siding Judge Reller.” Judge Yeary did not really
critivize the Court’s ruling on the merits of the
case but inslead wrole Lo argue thul the Court
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should have remanded the case for Lhe courl of
appeils to conduoct o harm analysis rather than
conducling a harm analysis on its own.

Takeaways

What should proseculors Lake (rom this case?
FirsL, read Judge Keasler’s dissent. [t shows that
the Court lowered the burden to get a selt-de-
fonse instruction, Self-defense requires admil-
ting a certain level of inlenlionalily Lo one's acts.
Jordan admilled inlentionally firing the gun but
denied knowingly firing it in the dircetion of any-
onc inparticular. In a case where s defendanl has
generally admitted most of Lhe charged conduct
and is seeking a sell-defense instruction. this casc
makes it riskier for the State to oppose the in-
struction.

Second, the Court is standing by the multi-
ple-assailants doclrine, regardless of whether it
15 based in the current Penal Code” Fortunatelsy,
thizs case tells us what would qualify as a “multi-
ple assailants instruction™: “[Jordan] was enli-
tled to u sell-delense instruction that referenced
‘Roval or others™ lelling a jury the defendant
had aright to defendant himself against the com-
Mainant “or others™ is prelly vague. 11 was
straightiorward enough here, where there were
only bwo groups of people—Jordan and Bryan
versus the “mob” But a lot of cages muay nol be so
clear, and it may not be as abwvious who is part of
the “muob.”

Il you think the “or others™ instruction will
confuse a jury, ask for an instruction on the law
af partics," and ask that Lthe charge limil self-de-
fonse to the defendant’s fear of unlawful foree
[rerm Lhe complainant or others whom the defen-
dant believed were in a party with the com-
plainant, The only possible justificalion for a
multiple-assailunts instruelion under the cur-
renl Penal Code is the law of partics.'”

Lt might still lead to absurd results: The law
af partics inculpates a lot of peaple againsl whom
it would be ridiculous Lo acl in “self-defense.”
And [ ean’l guaraniee it won't get vou reversed:
Multiple assailant cases are pretty vague as Lo
what a proper instruction looks like. Bul that’s
Texus sell-delense law in 2020, =

Endnotes

! 593 50 3d 340 (Tex. Crim. App. 2020).

? Gee Cartwright v Stale, 16 Tex. Ct App. 473 {1884),
145 SW, 944 (Tex. Crim._ App. 1912).

* Jordan v. State, 558 SW.3d 173 (Tex. App —Texarkana)
rev'd, 559 S.3d 340 (Tex. Crim, App. 2020),

* ldl. at 180 n.d (citing Hughes v. State, 897 SM.2d 285,
307 (Tex. Crim. App. 1974)).

“The Court 3lso noted the SPA's argument was
incansistent with the State's arqument at trial, where
the prosecutor claimed Jardan admitted to all the
elements, but the Court does not ascribe any legal
significance to this inconsistency. [Twould be very
strange for the Court to hold thal the State's argument
reguired the trial court to submit a sell-defense
instruction that was not supported by the evidence.
Absent an explicit statement making such a holding, |

think the Court's holding hare is that Jordan's Tefling a jury the

admission Lo firing the gun, notwithstanding his denial defendant had a right

of firing at Varley and Crumpton, raised sel-defense. to defendant himself

" Tex. Penal Code §9.31(a) againstthe
complainant "or

* | quote this response because | do not see how it others” is pretty vague.

rebuts the SPA's point. Mo matter haw you swap out the It was straightforward

terms “anathar,” "ather,” and “others,” Penal Code

. : enough here, where
§9.31 always says the force is justified only against the

there were only two

parson or persens frem whom the actor fears unlawfu groups of people—

e, Jordan and Bryan

¥ Jordan, 593 SIN.3d at 348 (Keasler, 1., dissenting). versus the “mob.” But

i3 _ a lot of cases may not
e, Penal Code §22.05(h). be so cfear, and it may

not be as obvious who

" Jordan, 593 SW.3d at 357 (Yeary, J., dissenting).
is part of the "mob.”

¥ Judge Yeary described the posture of the case and
said itwas "understandable” for the Court to have
atdressed the multiple-assailants argument, and he
"[did] not fault the Court for proceading to address Lhis
issue,”

1 Al the cases cited by the Court regarding multiple
assailants either pre-date the current Penal Code or rely
exnclusively on cases that pre-date the current Penal
Code.

V' Tay, Penal Code §7.02.

1 See Jordan, 593 SW.3d at 343 [citing Cartraright, the
1884 case explaining multiple assailants as a function
of the law of parties), 345 (citing then-Judge Keller’s
concurrence in Dickey v. State, 22 SW.3d 490 {Tex. Crim.
App. 1999, which argued multiple assailants was a
function of the law of parties).
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Victim Services

Victim services consultations by Zoom

At TDCAA, as the Victim Serv-
1ces Director, my primary re-
sponsibility is to assist elected
prosecutors of Texas, Victim
Assistance Coordinators
(VACs), or other prosecutor
office staff members in provid-
ing support services for crime
victims in their jurisdictions.

Tam available to provide victim services training
and technical assistance to vou via phone, by -
mail or during our current COVIT-19 pandemi:
by videoconference via Loom. The services are
free of charge,

Wly first Zoom meeting was with Bruce Bai-
lew, the new VAC in the Rusk County District At-
torney's Cffice, Bruce had been with the office for
omly a couple of wecks and was eager to learn
maore aboul his duties and responsibilitics to
crime victims in his jurisdiclion. Zoom proved to
be pretty casy and the next best thing Lo silling
next to Broce in his office and walking him
through his duties. During the meeting, Twas able
ta share and review documents with Bruce in real
time. How cool is this!

TDCAASs Executive Director Hob Kepple
even popped in towelcome Bruce and to wish us
well on TDCANS fivsl vielims services ussistance
Zoom! {There's a picture of all three of us helow.)

TOPPHOTO AT RIGHT: Stacy Richardson,
VAC in the Angelina Connty DA Office,
BOTTOM PHOTO: From left to right, in the
Limestune County & Disfrict Attorney's Office:
VAC Glyn Sloan; C&DA Rov DeFriend; and
Jalayne Robinson, TDCAA Vielim Services
Director.
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By Jalayne Robinson, LMSW
TDCAA Victim Services Director

1T vou would like Lo schedule a Zoom video-
conference with me to discuss vielim services,
please email me at Jalavne Hobhinson@tdeas
om and we can schedule a date and time for
training. I also offer group training, which in-
cludes a PowerPoint presentalion through Foom.
Wany VACs across Texas are taking advanlage of
this free offer,

Here iz a Zoom FAG link to review before we
start: https:/fsupportzoom.us/hefen-usfarti-
cles/206175806-Top-QJuestions?zcid-1231.
Zoom also requires an Internet connection,
spealters, a microphone, and a webcam,

Please let me know how T may be of assis-
tance to vou and vour office!

Photos of recent in-person visits
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THISPAGE, TP
PHOTO: (From left io
righdd in Liberty Cowunly:
Gubriela Wheeler, TAC
in CA%s Qffice; Laurie
Dugdale, Qffice
Muonager in the CA%
Office: Ashley Ulkie,
VAL i D% Offiee; ard
Eathrire McCarty, First
Assistant Cotty
Attorney, BOTTOM
BTy (From left fo
right) in the Wichita
County €A Office:
Jalayne ftolbinson,
TINCAA Victim Services
{yrector; CIA John
Grillespie; and VAC
Carla Teftletan.
EELOT: Stephanie
Crogson, VAC in the
Aath Judieral DAy

Office.
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Quotables

A roundup of notable quotables

“Note to self: Do not traffic your illegal
narcotics in bags labeled ‘Bag Full of
Drugs.’ Our K-9s can read.”

—Facehook post from the Santa Rose {TIFLIIIL:'_-'- {_F]_D]"id':’l_} SherilTs ‘:}H'll:ﬂ_. rff{“-l'ﬂnf.illg il [I-rug bzl
where a sheriff’s K-9 alerted police Lo the presence of contraband inside a vehicle that had been
pulled over for speeding, Officers found a pouch, which was labeled “Bag Full of Trrugs,” containing
meLhu:nphet.amim:_.. GIIE. cocaine, fentanyl, Ik-l_J_m-l;'L and drug puraphernalia. www.cnn.oom,’ quote gets a free
2020/02/04/us/Horida-hag-full-of-drugs-trndAndex.htm|

Have a guote to
share? Email it to
Sarah.Halverson

@tdcaa.com.

Everyone who

contributes a

TDCAA ball cap!

“When attorneys are right in front of
you, they go at if. When atforneys are
on the screen, they seem to think a little
more before they speak, and that
makes hearings a little more pleasant.”

— Lesxar County Judge Oscur Kaxen, on conduct-
ing hearings remolely instead of in person.
www lsul comnewslocal /20200407 baxar-
counly-probate-mental-health-courts-deemed-
essential-during-pandemic/

“Due to the coronavirus, the Belton Police
Department is asking that all eriminal
activities cease until further notice. We
thank you for your cooperation in this
matter. We will inform you when we deem
it’s safe and appropriate to proceed with
vo bad selves.”

~ Belton (South Carolina) Police Department on Facebook

“T used to work on a tugboat so I have a lot of practice with tying knots and
things like that. A lot of that experience came back into play.”

—Aaron Gonzales, who chased after Lanee Erickson, who Lried Lo break into his tamily’s Florida home. Gonzalez body-
slammed Erickson and tied him up in a neighbor’s yard Lo await sherift's deputies. Erickson was charged with disorderly in-
Loxication and endangering the properly of others, https://ktrh.iheart.com featured /michacl-berry fcontent /2020-04-003-
florida-father-hody-slams-hogties-man-who-tricd-to-hreak-into-his-home/

“I chose to play old
school. ’'m not a
youngster, so I went
back to plotting the
minutiae or individual
characteristics myself.”

—Timolhy Jackson, a criminologist at the New Hampshire Stale Police
Forensic Lab, who manually plotted the characteristics of a fingerprint
from a body thal was found in 1969 and exhumed in 2012 to obtain finger-
prints. “When you're looking al a finger that’sbecn in the ground since 1969,
the epidermal layer of skin is gone,” Jackson explained. “Whal we're truly
looking at is the inner laver, Itwas off encugh Lhal the |databases| couldn’t
make the correct comparison, When 1 did it mysclf, I knew what T was look-
ing al.” The body was identified as Winston Morris, who'd been released
[rom prison three months before his hody was found by o work crew off of
Interstate 93 in Salem, New Hampshire. www slar-telegram. com/mews;
nation-world /national farticle24 1816921 himl
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Cover Story

The newest tech: gun-mounted cameras
(cont’d from the front cover)

cight times during the exchange. EMS arrived on
the secene within minotes, and Orellana roceived
immediate, life-saving attention, By the time of
Lrial. he had made a full recovery.

Aswith most otficer-involved cases in a small
jurisdiction, the Texus Hangers came in to lead
the invesligalion. The shooting had oceurred on
Saturday afternoon, and by Monday morning 1
was meceting with the lead Ranger and reviewing
Session's hody-worn camera footage. The footage
is harrowing and shows just how quickly an ofli-
cer can go from aroutine interaction toa life-or-
death situation. While the hody-worn camera
footage was clear, there were some key things
that it did nol show, When Session put both
hunds logether on his weapon to start firing, his
hands blocked the view of his chesl-mounted
camera, The footage did nol reveal exactly what
he was seeing with his own eves just before the
shooling started—the view was obstructed.

Fortunately, we didn't have Lo rely solely on
the body-worn camera [oolage. That's because
Officer Session and all other Yernon Police The-
parlment officers had been fitted with weapon-
mounted cameras just a few weeks belore this
shooting, That weapon-mounled camera showed
exactly whul was in front of the barrel of Session’s
gun, and il proved to be a critical piece of evi-
dence at trial,

Weapon-mounted cameras

The Vernon Police Departiment has long been an
early adopter of cutting-edge technology. In July
2012, VPD instituted u body-worn camera pro-
gram for all patrol allicers. That was well betore
the officer-involved shootings of 20014 that re-
sulted in law enforcement reform advocates
clamoring for body-worn cameras rom coast to
coast, Becouse of thul history, 1 wasn't surprised
o learn in February 2019 that VPT would be Lhe
first law enforcoment agency in Texas Lo imple-
ment a wespon-mounted camera program, The
camery, manufactured by Viridian Weapon Tech-
nologies, sits just helow the barrel of the officer’s
service woapon. The camers engages a8 S0011 a5
the weapon is drawn from the heolster, and it
turns ofl when it is returned to the holster, Tt
records up to six hours of 10808 HD video and
audio and includes o 5300-lumen LED when light-
ing conditions are poor. The quality of Lhe video

footage 18 outstanding.

Within bwo months of deployment, the gun
carmeras were capturing vital evidence [or trial.
In one case, an otficer had initiated a felony stap
on a person who was wanted for a parole viola
tion. The suzpect had prior felony convictions, in-
cluding unlawtul posscssion of a firearm. The
afficer approached the suspecls driver-side win-
dow with his gun drawn and ordered him out of
the car. The gun-camera footage captured the de-
fendant feeing the stop and almost striking an-
ather officer who was stunding in (ront of the
defendant’s car. Thal delendant was convicted by
a jury of aggravaled assault of a public servant
and evading arrest, and he was sentenced Lo 30
vears for aggravated assault and 20 years for
cvading arrest, The gun-camera footage provided
the only clear evidence of the defendant’s near-
collision with the officer.

Orellana’s trial

While the case against Crellana was strong, he re-
fused Lo admit any wrongdoing. We had body-
worn camera footage, weapon-mounled camera
footage, in-car video, and an officer with 41 pellet
wounds to his shoulder from a . 20-gange shotgun
hlust. Orellana, however, felt completely juslified
in his actions, In fact, a couple of days aller the
incident, he tald Texas Ranger Jake Weaver that
Officer Session had “disrespected him™ by put-
Ling a gun in his face, Orellana elaimed thal he
had no choice but to shoot the oflicer in self-de-
fense.

Unsurprisingly, al Lrial, the defense’s theory
of the case was that Orellana had acted in sel(-de-
fenze. They claimed that Orellana pulled his
shotgun only after having been shot several
times, On direcl examination, Officer Session did
a gouod job of walking the jury through the en-
ecounter using the video footage and still shots.
Session was certain in his leslimony that he had
tired on Orellana only after Orellana had grabbed
the sawed-off shotgun sitting next to him in his
SUW.

On crass-examinalion. the defensc offered
dozens of sLill-shot photographs from Session’s
body-worn camera. They emphasised Lhe still
shots that showed ohstrueled views of the scone
and did not show Orellana with a gun, They then
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AT RIGHT: Officer
Session’s body-worn
camera footage from
the moment in
guestion-the
defendant’s gun is not
visible.

AT RIGHT: The same
mament as in the
photo above, only this
time from the gun-
mounted camera. The
defendant has
reached for and
grabbed his shotgun
(it's in blue).
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admitted several photos that showed Officer Ses-
sion firing at Orellana. The defense offered four
gtill shots from the 16:34:55 hour of the body
camera [volage. None of them showed Orellana
reaching fora gun. (One is below.)

lana for no reason, and he was certain that Orel-
lana had grabhed the shotgun before he pulled
the trigger on his own weapon.

While | didn’t think that the jury would go
for the defensive theory at all, T wanted to put

Eody eamera)

The next still shol Lhey showed [rom 16:34:57
showed shell casings being ejected from Session’s
fircarm, Only after the officer had fired numerous
shots does the body-worn camers come into g po-
silion where il clearly shows Orellana with a
shotgun aimed at the officer. According to the de-
tense, at that point, Orcllana was in a do-or-die
situation,

Aller the delense linished ils cross-examina-
tion, the court called a recess, and 1 visited with
Session, He was concerned that the defonsc's
cross-examination made it look like he shot Orel-

(zun comers sHIF shnf

- 2018/0427- 168483

.
~
v
i

Session’s mind al ease and address any potential
concerns that cowld arise from the defonse’s pros-
cntation. T quickly pulled up the gun camera
footage and wenl Lo Lhe 16:34:55 mark. [L didn’L
take long to see that the defense had left out some
still frames from this very sccond that showed
Orellana reaching tor something next to him in
the seat. When T called Session back Lo the sLand,
we pulled up the gun camera video at that spot,
and [ offerced a new still shot into evidence. This
shot showed Orellana looking down and reaching
fur something next Lo him. (That pholao is below.)

2019M04427 15:41:45 1
VIRIDIAN Winw 0000000
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T made sure to point out through Session that this
sLill shot was omitted in the defense attorney's
selecltion of shols lrom the video's 10:34:535. Sev-
cral jurors shook theirheads and casl accusalory
glances at the defense attorney when they real-
ixed Lhatl he had tried to play a trick on them.

The overwhelming nalure of the evidence
meant that the defendant’s self-defense claim
went over like a lead balloon. It took the jury less
than 20 minutes to come hack with a guilty ver-
diet for aggravated assaull of a public servant
with a deadly weapon.

According to Viridian Weapon Technologics,
this was the [irst Lrial in the world to offer gun-
camera footage in an officer-involved shooling
case, While the evidence was potentially strong

201NME 15:41:45
VIRIDIAHN WMC  FOO00000

enough Lo obtain o conviction without the
tootage from the gun, there is no doubt that it
eliminated any concerns that the jurors may have
had about the encounter between Orellana and
Officer Session. Viridian crealed an incredible
YouTube video that synes the gun camera footage
with Ofhcer Session’s body camera footage.' Itis
well worlth a waleh if vou are interested in this
cutting-edge technology. &

Endnote

"The footage can be viewed at hitps:/fweww youtube
camfwatch?v=lgstWDYZdal&leature=vyoutu.he, or
search for “Viridian Weapon Tach” to find the video.
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ATLEFT: The same
second, just a beat
fater, it's clear that the
defendant is aiming
fis shotgun at the
officer.
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Criminal Law

Teamwork takes down a sexual predator

Helen Keller once said, “Alone
we can do so little, together we
can do so much.” Never was
this more apparent to us than
in a recent case we tried in
Ector County.

By way of introduction, Amandais the 109th
District Attorney for Crane and Winkler Coun-
ties, and Korlney is an Assistant District Attorney
in Ector County handling sex cases. We have been
acquainted for afew years, as Amanda previously
waorked us hoth a prosecutor and a defense attor-
ney in Eetor County and even bequeathed Lo
Kartney her very comfortable oflice chair when
she left to become DA in a neighboring jurisdic-
Lion. Bul we had never worked a case together
until we had the unfortunate luck of coming
across a defendant numed Vernon Lloyd Ritchey,

Background
When we met Mary (not her real name), Lthe vie-
tim in this case, she was a hesitant, withdrawm,
and sarcastic 16-vear-old, Whoen Ritchey met
bdary, she was a happy, athletic, high-schieving
elementary school student living in the small
Lown of Wink (population less than 1,000,
Eitchey and Mary's familics were friends, and
they regularly saw each other al family functions,
holiduys, and barbecues. The two familics be-
came even closer when Marv's mom became hest
friends with Ititchey's wite,

Around the lime Lhal Mary turned 12,
Aitchey began to take a special interest in her,
Mary and her younger hrother would often spend
the night at Riteheys home in Odessa {in Ector
Counly), and he began to touch her inappropri-
ately in the middle of the night while everyvone
else was usleep. This inappropriate touching soon
progressed into a full-blown sexual relationship.
Ritchey know cxactly what to doand say Lo make
Mary cssentially “fall in love™ wilh him. Lle com-
plimented her, oflen calling her “goddess,” and
playved on her verv normal preteen insecurities,

The first time Ritchey and Mary had sex was
at Ritchey™ house in Eelor County when bMary
was 13, Rilchey gave a cell phane to her, and the
two began communicating as if they were o cou-

By Amanda Nav
(at left] District Attorney in Crane and Winkler
Counties, and

Kortney Williams

(at right) Assistant District Attorney in Ector County

ple. Kitchey became even bolder in his pursuil of
the girl when he secepled a job in Wink—Mary
livesd with her family just amile from his job site.
Rilchey began to pick Mary up—in his GPS-
cquipped waork vehicle—during lunch and after
school shortly aller she turned 14, Marv told her
{amily she was a manager of the basketball team
and needed to stay after school, but in realily,
Ritchey was taking her down an oilfleld dirt road
tor hawve sex wilh her in his truck.

The last time Ritchey sexually assaulled
blarvwas at her house on a day she was home sick
trom school. He parked his fruck across the street
and walked to her house, and they procesdead to
have sex on the couch. They were interrupled by
Iary's stepdad who randomly stopped by the
house [or lunch. Believing she was in love with
him, Mary attempted to cover for Ritchey, and
Ritehey pretended to be stopping by Lthe house
[or a “balhroom emergency™ and to take phota-
graphs of the collectibles that Mary's dad kept in
a back room. As often happens in sexual assaull
cases involving family [riends, Ritchey was able
Loy Lulk himsell out of a sticksy situation, Mary fi-
nally outericd to her parents about the abuse o
fow months later when her mom lound the cell
phone Lthal Ritchey had given her.

An agreement to work together

This cose was originally investigated by the Wink
Police Department. consisting of the Chief of Po-
lice and one other officer, in WMay 2008, Alter Lhey
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reslized thal Rilchey’s crimes encompassed two
counties, Winkler and Fetor, the Wink Chief of
Folice reached out to the Texus Rangers for assis-
tance. The Rangers, in turn, contacted Amanda
Muvarrele and then-first assistant in Eclor
County, Justin Cunningham, who assigned the
case to Kortney Williums. Texas law has flexible
jurisdictional rules for sexual assaults and other
cases involving children that allow cases Lo be
prosecuted in multiple jurisdictions. Becausc
some of these sexual offenses happencd in Win-
kler Counly where Mary lived and some of them
happened in Ector County where Rilchey lived,
they could all could be prosecuted together in ei-
ther counly or separately in each county.

Bolh offices decided that the hest place Lo Lry
these cases was in Ector Countly because of the
resourees available, the Facl that the offensc with
a higher charge (Conlinuous Sexual Abuse) oe-
curred in Eetor County, and the hetter sentenc-
ing climate, We also agreed thal Mary should
hawe to testify only once against her abuser.
Rilchey was arrested and indicted in Fclor
County on the Continuous Sexual Abuse and Sex-
nal Assault of o Child charges committed in Ector
County and lwo counts of Scxual Assault of a
Child committed in Winkler County.

The Eetor County hall of our team (Kortney)
immedistely conlacled the Winkler County hall
{Amanda), and it was agreed, mostly al Korlney's
insistence, that not only would these cases be
praosecuted together, bul also we would both par-
ticipate inany potential jury trial. Almost imme-
diately, it became apparent that due Lo a lack of
resources and training on Lhese particular cascs,
we had a lot of work ahead of us to put this case
togelher in a cohesive and prosecutable format,

Difficulties in joint prosecution

What should have heen an casily prosecutable
case, especially given the GTS record [rom
Ritchey's truck that corrohoraled Mary's story,
turned out to be unylhing but, Due to both of our
trial schedules and the schedule of the courls in
our jurisdictions, Mary's case wus pending after
indictment for aboul w vear and a half before we
had o realistic trial date, One of our main difficul-
Lies was juggling the schedule of our Winkler
County half due Lo her proseculing cases in mul-
tiple counties mized with our Ector County half™s
cuseload. Amanda agreed to do all of Lhe Lravel-
ling—Kortney was very gralelull —and all of our
meetings about Lhis case happened cither at the
Fotor Counly Courthouse or af local restauranls

during lunch. We agreed pretty eurly on that Ver-
non Ritchey was o dangerouns predator and
necded Lo spend o significant amount time in
prison. 1t became apparcent that Ritchey was nol
willing to take any plea ofler that resulted in
prison time, so we began to prepare for the trial
in earnesl aboul two months before our sched-
uled trial date of January 20, 2020, We agreed to
start the trial on w Friday to accommodate
Amanda's heclicschedule, as she is the sole pros-
eculor in both of her counties,

In addition to scheduling issues, this case
presented unigue challenges when it came to the
actual evidence. First, there were o ton of reports.
videos, and photographs missing [rom our files,
We didn't discover Lhese were missing, hecause
they weren’L documented anywhere, until we
started doing pretrial interviews. Tt seemed as
Lhough every potential witness we Lalked to said
something like, “Thdn't you get that? Cur an-
swoer was most oflen a resounding “No.” These
pretrial inlerviews provided numerous new
pieces of cvidence, including school records
showing Mary was Lardy to her after-lunch class
vne day, which corrobarated her statement that
Ritchey had sex with her during lunch that day
and dropped her alllate.

Second was the issue of the phyvsicul evi-
dence, including avitally imporlant pair ofhand-
cuffs that the defendant had bought and used on
hlary, This physical evidence was being kepl in
multiple locations in Winkler County. Luckily,
with the Bangers' azsistance, the unfailing efforts
of Ector County DA Investigator Itoland Cobos,
some very helplul administrators at the Odessa
Folice Department, and much wrangling, we
were able to transpork the physical evidence to
Ector County.

Third, we discovered that only one of the
four ccll phones collected from Mary and Ritchey

ras ever searched. Each of the agencies involved
in this case assurmed that the other agencies had
done the phone dumps, but nobody had. Again,
luckily for us, the Odessa Police Department,
which was never even contacted during the inilial
investigation, was happy to help.

Fourth and perhaps mosl importantly was
our ongoing fighl about the GPS records. We
knew [vom kary's original Children’s Advocacy
Center {CAC) interview thal multiple sexual as-
saults oceurred in Rilchey's work truck. We also
found out shortly before trial that the Wink Po-
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We learned that when
prosecuting cases
with muttiple
jurisdictions, you have
to be very effective
communicators. When
multiple law
enfarcement agencies
work on a case, there
can often be a lot of
miscommunication.
Looking back, we
should have initially
sat dawn with
everyone involved
and had serious
conversations about
where evidence
should go and who
should be the point
person.
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lice Department hod not only requested the GPS
records from Ritchey’s work truck but had also
received and reviewed these records, which was
a complele surprise to us. After attempting un-
successtully to reach the company thal possessed
these records and after Kortney had angered the
company s corporate counsel in Ohio by refusing
ta let her be involved in pretrial interviews,
Amanda stepped up and used nol only her “This-
Lrict Attorney™ title but also her calm demeanor
to convinee the company to resend us all of the
GPSrecords. Our leamwork here was crucial and
provided us with “slam dunk” corroboralion Lo
use at trial,

In addilion Lo the pretrial issues we had to
address, we had to figure oul who would handle
which responsibilitics during the trial. Korlney
had home-court advantage, but Amanda had
more experience. Korlney is more passionate
and pets casily fired up aboul cases, while
Amanda is more deliberate and steady, Amanda
handled the “Winkler County™ witnesses, includ-
ing the paolice officers, Texas Rander, and family
members, all of whom she had a rapportl with.
Kaortney hundled Mary, the outery witness (our
CAC interviewer), the GPS witness and informa-
tion, cross cxamination, and the somelimes hos-
Lile questioning of Ritchey's wifc, We also spenl
quite abit of lime considering our strengths and
what would work for this trial. As u result of that
deliheration, Amandawas put in charge ol open-
ing slalement und first close, and Kortney han-
dled voir dire and second close, Our strengths
and weaknesses balanced each olther oot and the
Lrial flowed exceptionally well,

Going to trial

We selected a jury on riday, January 29 Our goal
was Lo select jurors who would not be afraid of a
big scntence bul at the same time could relate to
ateenage girl who at one time believed she was in
love wilh her uhusear.

Marv's mom testified lirst. She tallked about
the behavioral changes leading up Lo her daugh-
Ller's autery, She had an extreme amount of guill
about nol seeing Ritchey for the monster that he
was, and that guilt was bolh extremely hard to
witness and very relatable for the jury.

Mary Lestified next, She was brave and tough.
As with most victims in sexuul assault cases,
Mary was complicated. She was cold and analyt-
ical when talking about her abuse, and then she

would burst inlo lears when she left our office or
the witness stand. She had trouble going inlo de-
Lail aboul each instance of abusc but was rock-
solid on the facls she was willing and able to talk
about. She never wavered in her Leslimony, und
Lhe details she provided when she described hosw
Ritchey coached her through her first time hav-
ing sex were chilling for Lhe jury and for us,

Atter calling our CAC interviewer and law
enlorcement officers, we made the decision Lo
call Ritcheys wile to the stand, We debated
whether or not to call her because she was still ac-
tively involved with the defendant, speaking Lo
himon the phone several times a day and visiting
him often. We did gel her Lo corroborate small
details about the Mary's story, including several
Limes WMuary spent the night at their house or was
with Rilchey ulone, She also corroborated that
the phone found in Mary®s possession belonged
to her husband, though she claimed Mary must
have stolen it, The most helptul thing Ritchey's
wife said was Lhal she wus glad we couldn't access
the text messages on Ritchey’s phone because it
was “less evidence” for us, though she laler al-
Lempled Lo bucktrack on this statement,

bollowingher leslimony, we called Ritchey's
hoss to the stand to cxplain the GPS records. We
buth spent numerous hours poring over the GRS
data and came Lo Lhe realization that we could
line up Hitchey's movements on multiple ocea:
sions that he had sex with Marv. On each ol these
inslances, we tracked Ritchey to a church a block
from her school where he picked her up cach
time, his drive out to that oil feld road, and his
return trip to the church to drop her ofl. We
tracked Lwo instances where he picked her up
during lunch, one of which coincided with her
heing tardy, and seven times aller school, We
were alsoable Lo track Ritchey as he picked Mary
and her brother up for a weekend at his house
and even his trip to the mall Lo buy the handeutts,
Finally, we were able to trace Ritchey's trip Lo
blary’s house, the one when her stepdad walked
inon them, and could pull up 4 map that showed
his truck parked down the block.

Ritchey testified in his own defense, denied
cvervthing, and said Mary was a liar, Fortunately
for us and unfortunately for him, his argument
Lhat all of our GPS evidence was a mere coinci-
dence did not sway the jury. Tn tact, the jury con-
victed Ritchey of cach count (Amuands helped
Kortney not be too nervous while wailing what
seemed like an eternity for a verdict) and sen-
teneed him to 75 years on the Continuous charge
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and 20 wears on each of the Sexual Assault
charges, The judge stacked his sentences und he
will serve 1335 yvears in prison; i1 be 105 years be-
[ure he is eligible lor parole.

Lessons learned

Chur teamwaorlk on Lhis case resulled in alife sen-
Lence lor a sexual predator, and we learned from
each other throughout the process. Tirst of all, we
learned that when prosecuting cases with multi-
ple jurisdictions, vou have Lo be very elfective
communicalors. When multiple law enforee-
ment agencies work on a casc, there can often be
a lot of miscommunication. Looking buck, we
should have initially sot down with evervone in-
volved and had sericus conversations about
where evidence should go and who should be the
point person. Folks at the Odessa Police Depart-
ment were supremely helpful, and we shouold
have looped them in sooner.

Second, even more 50 than in a normal case,
we learned to plan for things to go wrong. When
multiple agencies and jurisdictions are involved,
things ure bound to go sideways, and if vou are
prepared for that, vou can do something about it
Third. we learned to prepare early. As prosecu-
tors, we often find ourselves prepping wilnesses
fortrial righl until the moment we pick a jury and
somelimes even during trial. When proseeuting
a multi-jurisdictional case, though, these pre-
trial meetings and preparation need Lo happen
sonner, We found oul exlra information, which
we were Lhen able to pursue further, because we
prepped early.

Finally, we leamned to remember Lhal we are
all in this together. Amanda’s steadiness and
Korlney’s passion combined perfectly in this
case—but only because we allowed each other Lo
opcrate in our own aress of strenglh. 1L helped
that we already knew each other, but our respect
lrune another and cur friendship grew through-
ok the trial process.

Each joint-county proseculion presents ils
own unigue challenges and rewards, but when we
remeriber that we really are better together, we
can accomplish so much more than we ever could
alone. #
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Criminal Law

The last words a jury hears
before deliberations

My ideal job is one where my
only responsibility would be
conducting jury trials. I would
like nothing more than to dis-
pose of the tedium of intake,
plea negotiations, docket call,
and the like.

As stressful and exhavsling as they might some-
times be, jury trials ave by far the mosL rewarding
parl of being a prosceutor,

I am especially fond of closing argnments.
They provide atlorneys with o stage unlike any
nther. Tt is cxceptionally gratilying Lo deliver a
powerful ¢losing argument—our sole opporlu-
nity to explain Lo the jury what a just verdict is,
bascd on the law and evidence presented to them.

successful closing arguments, like every-
Lhing else in this profession, require careful
preparation, planning, and strategy, The impor-
tance of closing arguments cannot be overstatod,
All of the work that attorneys pul inlo a jury trial
culminates in cloging argument. For thal reason,
itis vitally important for prosecutors to malke the
mast of that opportunity. Prosecutors owe it ta
themselves and crime vietims Lo understand
everylhing that can and cannot be done al close.
The underlving principles of closing argument
remain the same, regardless of Lhe given facts or
offense alleged,

Thal said, closing arguments are more arl
than science. Two prosecutors conld start with
Lhe exact same case, do a brilliant job with it, and
still end up with markedly different clusing argu-
ments, To really have an in-depth discussion of
clogsing arguments, lel’s Luke a fact scenario and
Lullk about ane direction elosing wrgument could
take.

Case scenario

Let’s suy that Tanny Defendant, who was honor-
ably discharged [rom the United States Army and
declared 100-percent disabled hecanse of post-
traumatic stress disorder (PLSI), spent an

L
By Zack Wavrusa

Assistant County & District Attorney in Rusk County

evening drinking heavily, His pregnant wife, Sally
Jo. had driven him Lo a bar at his request and later
called police when her hushand threatened to kil
himzelf, Tanny shot at the responding oflicer,
Depuly Dudley. The deputy was not injured, and
after backup arrived, officers were able to take
Danny Defendant into custody. [nside the trailer,
sherift’s officers found that one bedroom was in
the process of heing decorated as a nursery, plus
sevelal emply aleohol and wine bottles, a wido va-
riety of fircarms, ammunition, and Tannerite, a
lerar-grade explosive often used by marksmen us
a largel for long-range shooting practice,

The defendant is indicted for the first-degree
felony of Aggravated Assaull on a Tublic Servant,
The case is called for trial approximalely 15
months aller the offense because of a delay Lo
cvaluate the defendant after hiz attorney files a
notice to raise the insanity delense.

The trial
In her apening statement, defense counsel docs
not deny that her client fired the rifle ot Deputy
Dudley, bul she insistz that he suffered (rom
PUsI and as aresult of that mental discase, was
incapable of knowing the difference between
righl and wrong, Therefore, the jury should find
him not guilty ol ageravated assanlt,

The defense’s irst witness is awell-qualified
forensic psychologist. who Leslifies that it is his
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professional opinion that the defendant’s TTST
impactad his ahility Lo distinguish belween right
and wrong in Lhis case. On cross-examination,
vou discuss the role the defendant's voluntary in-
toxication played in his behavior on the night in
question, and eventually Lhe psvehologisl elari-
lies Lhal he helieves the defendant’s inability to
distinguish from right and wrong was duc to his
PTSDyaswell as his voluntary intoxication,

The defendant testifies nexl. He didn't know
how much Lime passed before he heard avehicle
making its way down the driveway, and he was
convinecd whoeover was in the vehicle was there
ton kil him-— he had to kill that person or he him-
sell would be killed. He expresses remorse at
learning the person he shot atwas a law enforce-
ment officer because he has a lot of respect for
law enforeement and the services they provide
soviely,

O cross-examinalion. the defendant admits
to drinking heavily for several hours before the
shooting, He was drunk even by his own rather
high stundurds, he suvs. He Lells the jury Lthal he
did nol know where his wile was at the time of the
shooting but admitted that her car was not in the
drivewsay and that for all he knew at the Lime, he
could have heen firing inlo her vehicle instead of
Lhe depuly’s.

After the defendant's testimony, the defense
rests its case in chief, Tn rebutial, vou call the
State’s own forensic psychologisl, who concurred
in the PTSD diagnosis but also stated that defen-
dant’s behavior on the night in guestion was not
cansed by his PTSD but rather by his wiluntary
intoxication,

The charge
At the charging contference, the judge:;

¢ denies defense counsel’s request for an
instruction on nol guilty by reason of insanity
(NGRL, saving that the psychologist most favor-
able to the defense said that it was the combinu-
tian of PTST and alechol, not PTSD alone, that
lescl Loy Lhe delendanl’s actions;

= includes the definition of intoxication;

¢ includes an instruction that volunlary
intoxication is nol a delense:

= does not include an instruction on
deadly force in defense of property; and

+ includes the lesser-included of aggra-
vated assault wilh a deadly weapon, per the de-
[ense’s requesl.

With evidence complete and the charge of
the court read to the jury, iUs lnally show lime.

S0 what are we allowed to say in closing argu-
ment? Whal are we prohibited from sayving? How
should we organize it? Is there a strategic cle-
ment to closing argument?

What can I talk about?

The Court of Criminal Appeals has held that
there are four permizsible ureas of jury argu-
ment;

I3 summation of the evidonec;

2y reasonable deductions trom the evidence;

3 answering the argumenl of opposing
counsel; and

43 pleas for law enforcciment.

This rule may scom restrictive at irst glance but,
inreality, Toxas attorneys are given considerable
latitude when il comes Lo delivering their closing
argumenls.

One of closing argument’s true challenges is
strategically organizing cverything you can lalk
about into an effective “firsl” close and “second”
close. (“Second” close is Lhe one that ocours after
defense counsel makes its single closing argu-
ment.) Thoere are 254 counties in Texas, and
while there uren’l quile a5 many ways Lo organize
Lhe closing argument in any given casc, there are
alot. When deciding what to talk about where,
consider the following questions, Lo name a few:

17 Will T he splitting the closing argument
wilh co-counsel or Aving solo?

2) lave [ kept all the promises T made in
opening statement?

) Tuthere a conlusing part of the law I need
Lo spend Lime explaining? and

4) What will be the defonse’s strategy in clos-
ing argument?

After you have Lhouwghl about those ques-
Lions a bil, you have to figure out what to talk
about in first close and what to save for second
close, This decision will vary from case Lo case,
but il you are looking [or a jumping-off point for
vour elose, my general approach is as follows:
First close, When it comes to first close, it is im-
portant to remember that defense counsel will
deliver ils closing argument alter youw. If vou put
vourself out on a limb in first close, a skilled de-
fense attorney will find a way to make that limb
hreak, For Lthat reason, T generally Lreat this as
the more conservative of the two halves of closing
argument—that is, this is when T summarize the
evidence and discuss the straightforward dedue-
tions thal can be drawn (rom that evidence.
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It can be very
tempting to start the
second close by
responding to
defense counsel’s
argument. Sitting
quietly at counsel
table while the
defense delivers
closing argument can
be excruciating. Many
prosecutors’ gut
instinct is to come out
swinging against the
defensive theory, but f
strongly encourage
you to stick to your
own case theory in the
opening moments of
second close.
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Again, one of my gouls with first close is Lo not
provide defense counsel with additional ammu-
nilion Lo use against me,

Aflter discussing the evidence and Lhe most
difficult-to-refute deductions from that evidence,
Twill discuss the portions of Lhe court’s charge
thal T helieve are the most imporlant, When pos-
sible, 1 discuss all necessary elements of the
charge in first close. THscussing the charge Lends
to be one of the drier things in closing arpuments,
and T don’t want the second close to lose any of
its momentum or drama because of Penal Code
definitions or elements of a defense cating up
preciouns minutes.

AfterT discuss the evidence, deductions, and

charge of the court, T return to the theme of my
casc before relaking my place at counsel table.
Ending first close with vour theme will provide a
lot more momentum than if vou end with a dry
explanalion of the court’s charge.
Sceond close. This is where you really pull out all
the stops, It is last thing jurors will hear before
reliring to the jury room for deliberations, and
proseculors need to make it count.

It can be very lempting to start the second
close by responding to defense counsel’s argu-
menl. Sitting quictly at counsel Luble while the
defense delivers closing argument can be exeru-
ciating. Many proseculors’ gut instinet is to come
out swinging against the delensive theory, but I
strongly encourage you to stick Lo your own case
theory in Lhe opening moments of second close,
The State’s case theory is what you told the jury
the evidence would show in opening statements,
and iU's what you argued to the jury in first close,
Your case Lheory is correct. It is the truth. And
there is nothing the defense will have said during
its closing argument to change that, Tf the first
thing Lhe jury hears out of your moulh in second
close is a response to the defensive theory, vou
ure telling the jury that the defense’s closing ar-
gument was meaninglul and yvou are worried
about whal Lhe defensc attorney had Lo say,

Begin sccond close with the State's theory of
Lhe case. You don't have Lo repeat the summary
ol evidence that happened in lirst close, hut do
touch on the critical facts of the case again. Don’t
e afraid to come at a fact from a different angle.
Tell the story from another witnesss perspective
il you can do so persuasively. While vou are
telling your story again, discuss the reasonable
deductions from the evidence that vou held back

friom first close, Now that the defense altorney
has compleled her closing argument. vou don’l
have to worry aboul her taking some deduction
vou make to the extreme and lurning your own
wiords against vou.

After you have spent at least a little Lime
telling your slory again, feel free to move into
your response to the defense’s argument, The de-
lense attorney will almost certainly have ad-
dressed your theory of the case in her closing, so
jurors will be expecling yvou to do the same with
your closing—don't disappoint them,

Finally, T encourage you to end yvour closing
argumenl with a plea for law cnforcement (de-
scribed in detail laler in this article). It's one of
the most pawerful tools in g prosecutors toolbox,
and itshould be apart of every closing argument,

Omnee you have a firm grip on the Qow ol your
closing argumentl, from the beginning of first
close to the end of second close, its time to figure
oul just what it is that you wanl Lo say,

Summary of the evidence and
reasonable deductions

Summuarizing the evidence is supposed to he the
easy parl, right? No, How much advocaling can
ane do when recounting the testimony of wil-
nesses? A lot,

Summarizing the evidence in Lhe case necds
to be much more than a recitation of each indi-
vidual witnesses' testimony, If vour summary ol
the evidence amounls Lo nothing more than
“Deputy Dudley said X, Then he said ¥, Finally,
he said 7.7 jurors will be tuning out or nodding off
to sleep in no lime. Your summary of the evi-
dence needs to hold jurors’ sttention, and vou do
Lhist by telling them a story, nol reciting facts. Tie-
ally, this subhead should be called “Telling Your
Story”

Verbal storvtelling is literally an ancient
practice. Long before pre-hisloric law enforce-
ment ollicers began drafting pictograph offense
reports on cave walls in France, people were
telling cach other stories. Evervhody is accus-
Lomed to oral storytelling. 1t transcends age, race,
gender, sexual orientation, and any division vou
can think of. People are going to pay much closer
attention to a story than they are a lecture,

Good storylelling takes praclice ® T strongly
advise against anyone writing out his elosing ar-
gument in full and simply reading it to the jury.
Lowever, writing it out fully can be helpful dur-
ing the early phases of prepavation and practice
becanse it will help vou transform the list of fucts
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tawhich the State’s witnesses testified inlo a co-
herent story that will keep jurors” attention. Onee
you perlect telling that story, boil it down to
sommething more coneise il you end up needing to
consult your notes during elosing.

Let’s apply this process to the Deputy Dud-
ley's cuase.

Phase 1: Wriling down Lhe elements
ot the story

Tieputy Dudley told vou:

*  Hewasdispatched to County ltoad 2550
inreference Lo a possible mental health crizsis on
January 1, 2018,

+  Theresidence atthat location was a dou-
hle-wide mobile home with a back porch.

= He didn't have his lights on because it's
department policy to leave Lthem off when re-
sponding to mental health crises.

*  Hewas fired upon as soon as he tried to
gel oul of the patrol vehicle.

*  He turned the car’s lighls on and was
shot at again while at the vehicle’s rear,

*  Hethen turned off the patrol lights and
Lool cover.

Do vou see how a dry recitulion of facts like
these might lose ajuror’s interest? We don’L read
hooks, listen to radio broadeasts, or watch TV
programs that tell stories this way because it
would be awlul. T il would make an walul hool,
radio program, or television show, why would it
make a good closing arsument?

Now let’s take a look at these same facts—
combined with some reasonable deductions from
those facts—in a story format.

Phase 2: Putting it all together

“Treputy Dudley reported to work at the Busk
Counly Sherifls OflTice on January 1, 2008, with
the samne goal that every law enlorcement oflicer
has at the beginning of every shift: malke it home
alive, During his shitt, his radio crackled to lite
wilh a repaorl from dispatch that Danny Defen-
dant had threatened Lo kill himsell. Dudley had
responded to calls regarding mental health
episodes before, but he never had a call end up
like Lhis one. Il he had known what was in store
for him as he approached the dimly lit mohile
home, if he knew the trouble that sat waiting for
him on thal back porch, he might have turned
around, dropped his car ofTat the sheriffs office,
and found a new way to support his wife and chil-
dren., Under those circumstances, nobody would
have hlamed him. Unlorlunately for Deputy
Dudley, he didn’l have the benefil of loresight
thatnight.

“Aller pulling into Danny Defendant’s drive-
way, he put his patrol car inlo park and was im-
mediately grected with the thunderous crack of
a 444 Warlin rifle. Deputy Dudley didn't cven
have lime Lo process what he heard before a hal
low-point round—which is meanl Lo kill a bear or
an elephant—tore through the front of his patrol
AT,

“Righttully panicked, Deputy Dudley man-
aged Lo swilch on his overhead lighis in Lhe split
second he had before taking cover behind the ve-
hicle. Wo sooner had he huddled behind the right-
rear corner ot his car betore a second boom cut
ils way Lhrough Lhe cool night air The sccompa-
nying round was closer to its intended target this
time—it punched a hole in the rear passenger
side door mere feet from Deputy Dudley's head,
He knew Lhe danger he would ace if he tried to
creep back down the muddy driveway Lo escape
hiswould-be murderer—all Deputy Dudley could
dovat that pointwas turn off the Hashing lights on
his car and hope that the ensuing darkness would
buy him encugh time for backup Lo arrive ™

It goes without saying that the story in Phase
2 does a much better job explaining to the jury
whal happened on January |, 2018, than the list
of factsin Phase 1. You can never tell a jury Lo “pul
themselves in the victim’s shoes,” but, when you
utilize storytelling, like we did abowve, you don't
have Lo, Good storylelling helps the jury under-
stand the events [rom the prolagonisUs point of
view—in this case, Deputy Dudley is the protag-
omnist,

Good storytelling also allows you to interject
reasonable deduclions [rom Lhe facls in evidence
in a natural way thatis not easily replicated when
vou are simply recapping the testimony of wit-
nesses. This is because reasonable deductions are
practically a byproducl ol the sloryvlelling
process, Jurors arc more ready to accept the de-
ductions when they are part of a narrative,
whereas when deductions are added to a dry
recitation of facts, it’s been my experience Lhat
the jury looks at them as mere speculation®

Like T alluded to earlicr, good storics can be
wrillen, bul good storyielling is not read, How
ywou get from the ftull-fledged slory of Phase 2 Lo
something more compact and uscial at trial isre-
ally a point of personal preference, Some prosc-
culors mighl use thebullel point list of facts from
Phase 1 as their trial notes. Others will relv on a
PowwerPoint presentation to refresh their memao-
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Verbaf storytelling is
literatly an ancient
practice. Long before
pre-historic law
enforcement officers
began drafting
pictograph offense
reports on cave walls
in France, people were
tefling each other
stories.
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The important thing is
that you work toward
delivering a closing
argument that is
seamless and
engaging. The work
we do is too important
to risk losing jurors’
attention because
we're shuffling
through papers or
putting our heads
down to read aloud.
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ries a8 they go along. Still others might creale o
hybrid of sorts that combines bullet points with
complele senlences,* Finding out what method
works hest for you will Lake some Lime. The im-
partant thing is that vou work toward delivering
dclosing argument that is scamless and engaging,
The work we do is too important to risk losing ju-
rors’ attention because we're shullling through
papers or putting our heads down to read alond.

Enhancing the story with visuals

We have all heard Lhat “u picture is worlh a thou-
sand words” The etymology of the phrase is
murky but its meaning is pretty clear llumans
are visual creatures and we are more likely to pay
attention Lo information il there is un aceompa-
nying visual. 1f you need further prooll know thal
Google's search algorithm is designed to identify
il Lhere ure images in articles and on web pages,
It doesn’t "see” Lhe images, bul il knows Lhey are
there, and their presence determines where Lhe
article or page will appear in scarch results,

Use Lhis (acl to vour advantage and incorpa-
rate visuals into elosing argument. Deciding what
images to use can be tough and, like 0 much in
Lhis profession, will vary from casc to case. Crime
scene pholos might do quite s lot to enhance your
closing if the crime was violenl Be choosy,
though not cvery picture in evidence needs Lo
be shown to the jury, Pick images that will malke
the mosL impacl in your story, TFvou are trving a
white-collar crime, consider including charts or
graphs in closing, They will not only help the jury
understand information that can oftentimes be
overwhelming, but they will also identify pat-
terns to the criminal behavior Lhut might not be
readily apparent. Audio and video clips from ad-
mitted exhibits are also great tools to enhance
closing argument. Thd the defendant make a par-
ticularly damning admission in Lhe midst of the
standardized ficld sobricty tests? Play it for Lhe
jury sgain. Sure, vou can always tell the jurywhat
the defendant said, bul nothing beats letting the
jury hear the admission straight from him. Did
the victim in a domestic violence casc minimize
her olfenders actions when she testified at trial?
Md von adrnit the 911 call as purt of the case in
chiet? Play it for the jury. Let them compuare the
vielim's calm testimony on the witnesses stand
toher exciled ulterances on the 911 ¢all,

For cur hypothetical case involving Sally Jo
and Tranny Defendant, let's talk aboul whal audio

or visual aids we could use to bolster our closing
argument. We could certainly replay clips from
Sally Jo's 911 call to show how fearful she was Lhal
her husband would do something dangerons that
night. Weigh whul vou stand to gain from replay:
ing it against the possibility Lhal il encourages
the jury to look at the defendant as a mentally ill
person whose disability got the better of him, Be-
member, Lhe defense attorney promised thom
the option of a “nol guilly by reason of insanity™
verdict and, cven though that option won't be on
their verdict form, it is likely still an idea that
Lhey will consider,

In addition Lo Lthe 911 call, thers are at least
two other visual toals you can use in closing ar-
gument that have little to no chance of coming
bhuack Lo bite vou, Those are the patrol vehicle's
hood and righl-rear door—the ones punctured by
the defendant’'s bullets. Bringing those ilems oul
betore the jury again will provide a plyysical
means of connecting them to the violence of the
defendant’s erime. There is going to he a visceral
quality to seeing the two damaged pieces ol Lhe
car up close that simply talking about can't repli-
cule. As the prosecutor, vou want to usc the com-
bination of your words und Lhe bao exhibits to
give the jury some idea ofwhat it must have been
like: fior Deputy Dudley to be crouched behind his
palrol car hoping that the metal would be strong
enough to protect him (rom Lthe defendant’s rifle
shots,

Explaining and arguing

the charge of the court

Before either party gets a chance Lo deliver clos-
ing arguments, the conrt will read the charge of
Lhe court (u e, jury instructions) to the jurors.
The charge of the courl is not just an opportunity
tor the judge to hear his own volce—il’s a crucial
part of the process,

The charge of the court is divided into two
parts: the absiract and the application paragraph,
The abstract portion is where the courl explains
what laws are applicable to the case. This portion
includes an explanation of the jurors’ role in the
trial, itnporlant definilions, descriptions of what
the State must prove with respect Lo Lhe charged
offensze, and the rules tor any defense that mighte
have been raised by Lhe evidence,

The application portion of the charge gives
the jury authorization to convict. Lt will lay oul
Lhe elemenls of the offense and tell the jurors
that if they find Lhe all of those elements have
been proven beyvond a reasonable doubt, they
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musl find the defendant guilty. THthere is o lesser-
included offense or an applicable defense, Lhe ap-
plication peortion of the charge will also break
those down for the jury,

There is olways, afwayps somelhing from Lhe
court’s charge thal needs to be explained or ar-
gucd to the jury. To argue the charge most ctfee-
tively, familiarize vourself with the general
inslructions that are o parl of every jury charge.
These ollen conlain malters of greal imporlance
ta the jury, and vou should not have to refamil-
iarize vourself with their contents hoefore cversy
closing argument. By having those deneral in-
struclions commilled Lo memory, we are reed up
to focus on the instruetions unique to the partic-
ular offensc for which the defendant is on trial.

What elements of the court’s charge might he
imparlant for us L discuss in Depuly Dodley™s
case”? From the general instructions, 1 would
want to remind the jury of what T call the “com-
mion sense” instruction. The actual language will
vary depending on whelher Lhe person preparing
the charge is working off the State Bar's Criminal
Pattern Jury Charge books or one of the many al-
ternatives. Regardless of its source, the instrue-
Lion will Lell the jury something akin Lo, *You are
exclusive judges of the facts proved. You are al-
lowed to make reasonable inferences from the
facts imevidence and judge the focts through the
lighl of comman experience.” In Lhis case, Lhe
Jurywill be able to convict only if they find the de-
fendant “intentionally or knowingly” threatencd
serious bodily injury to Deputy Dudley. Short of
g eonlession, the jury will always be [oreed Lo use
common sense Lo figure out what was going
through the defendant’s mind at the time of the
attense, ITnthis case, we should remind the jurors
thal they didn’t check their common sense al Lhe
door, and when they retire to deliberate, their
commen sense will tell them that the defendant
firing on Deputy Dudley as soom as he exited his
vehicle and sguin just moments luler were inlen-
Lional acts. Tell them that it defies reason to think
that the two shots in quick succession, one strik-
ing mere feet trom the deputy’s head, were the re-
sull ol bad luck on Lthe officer’s parl or a mistake
on the defendant's.

Itwill also be important to argue the defini
tinn of “public servanl™ and the accompanying
presumplion. Here, the court’s charge will give
the statutory definition of public servant from
Texas Penal Code $1.0700041).° The ageravated
assault stalute ulsosuys Lhal the delendant is pre-
sumed Lo have known the person assanlted was a

public servant or o securily ollicer il Lhe person
was wearing a distinetive uniform or hadge indi-
cating the person’s emplovment as a public scr-
vant.” Tn this case, vou would want to point out
both the definition of public servant and Lhe pre-
sumplion. Hemind jurors of the testimony you
clicited on these points. Failure to persuade the

Jury of the “public servant” element heyond a

reascnable doubt will, at best, resull in the con-
viclion ol alesser-included offense and, at worst,
provide the ammunition defense-oriented jurars
nced to persuade their fellow jurars to acquit
outright.,

Remember loo, that the defense attorney
made promisecs during her opening statement
that the jurywould have the option of finding the
defendant nol guiliy by reason ol insanity. In Lhis
case, an instruction on not guilty by reason of in-
sanity was not included in the charge because
there was not sufficient evidence to warrant its
inclusion, We would need to make it clear to Lhe
jury thal there is no instruetion permitting them
to find the defendant not guilty by reason of in-
sanity. Don't assume that they will notice its ab-
sence from the courls insLruction on Lheir own.

When vou Lell them this option isn’t avail-
able, also turn them toward the instruction that
states voluntary intoxication is not a defense. Re-
mind them of Sully Jo's leslimony Lhal she had
driven the defendant to a bar herself and argue
that, being pregnant, she would have done so only
because she knew her hushand intended to drink
Lo the point of intoxicalion and would need
sober ride home. Bolster this deduction by point-
ing out the investigators’ observation of copty al-
cohol containers strewn through the home's
kitchen. Be foreeful in your asserlion that the de-
fendant’s conducl will nolbe exeused becanse he
chase to drink.

Responding to defense’s argument
How vou respond to Lhe delfense argument is
going to depend on:

1} the tyvpe of offense for which the defen-
dant s on Lrial,

2 the type of argument made by the de-
tense attorney, and

31 the “persona” that yvou tuke on in Lhe
courtroom.

The jury expects vou to respond ta defense
counscl's arguments, but if vou chooge the wrong
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There is always,
always something
from the court's
charge that needs to
be explained o
argued to the fury.
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The jury expects you
to respond to defense
counsel’s arguments,
but if you choose the
wrong approach, you
can fose credibility
with the jury and
potentiafly lose the
whole case.
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approach, vou can lose credibility with the jury
and polentially lose the whole case, Think care-
fully about how you wanl Lo respond after taking
the entire trial into account.

The type of offense is an important consid-
eralion when deciding how to handle your re-
sponse to the delense’s argument. A run-of-
the-mill dmg case likely requires an even-tem-
pered, analyvtical approach. In that kind of case,
proseculors will want to marshal the favorable
evidence they have Lo rebut the defense’s argu-
ment and explain how delense counsel’s claims
are flawed, In a scxual assault or homicide, the
prosecutor might want to aggressively refute the
defense’s argument.

In any given case, there mighl be a variety of
arguments that a prosecutor could pursue. This
[act is no different for defense attorneys, and the
strategy they choose should impact how we re-
spond to it. Sometimes, defense allorneys will
heap praise on the prosecutors opposing them.
They will tell the jury what a great job prosecu-
tors did with the case bul this time, they are miss-
ing somcthing. Other times, when Lhe Lrial judge
allvws it, defense attorneys will attack the in-
Legrily of the prosecution team and aggressively
argue that some ullerior motive on the part ofthe
victim, law enforcement, or proseculors oflice is
the driving force behind the trial. Whenewer pos-
sible, I Lend Lo fight fire with fire and reason with
reason. Like everylhing else with closing argu-
ments, the circumstances of each case will dictate
the appropriate way to respond to defensive ar-
gumenls.

Considering Lhe facls of our example case,
one strategy would be to deliver a fiery rebuke of
the defenses argument, Defense counsel, no
doubl, developed some sympathy for the defen-
dant by accepling the hlume for fuiling {0 secure
a "not guilty by reason of insanity™ inslruclion
and by emphasizing the defendant’s honorable
military service. However, defense counscl also
completelvignored all the evidence about the de-
tendant’s voluntary intoxdcation. As proseculors,
we could point out that the defendant could have
spent thal evening in the company of his caring
wife—they could have worked on their child's
nursery, forinstance, Instead, the defendant had
his wile act us his chauffeur while he drank away
his self-control. We could end our response to the
tlefense’s argument by pointing oul thal huth the
delense’s psychologist and the State’s psveholo-

wisl agreed Lhal the defendunt’s hehavior was a
result of his voluntary intoxication and Lthat the
court’s charge makes it clear that voluntary in-
ticication is no defense to his crime,

Plea for law enforcement

This is the single most powerful tool in the pros-
eculor’s toolhox, Tt is our way of combatting the
threat of jury nullification, and its our chance to
go beyond arguing why the evidence shows the
defendant is guilty and argue why it's important
Lhat the jury fulfill its responsibility as the trier
of facl and aclually find him guilty as supported
v the evidence.

A plea for laow enforcement can be made in
any case, During such a plea, a prosecutor can
dizcuss Lhe relationship between the jury's ver-
dict and the delerrence of crime in general®
Prosecutors may argue how the jury’s verdicl will
impuct the community.” A prosceutor can't argue
thal any parlicular segment of the community
demands a particular verdict or punishment,©
but we can argue about the impact of the verdicl
on smaller groups that make up the community.”

Please remember thata plea for law enforee-
ment does not mean a plea on behalf of low en-
forcement officers. Prosecutors make a plea lor
lww enforcement when they proclaim the impor-
tance ol Lthe law und why it is necessary for the
jury to apply the law as wrillen.

In Deputy Dudley’'s case, the proseculor
could make a plea for law enforcement in every
sense. Axk the jury how officers can be expected
to go into unknown, polentially dangerous situ-
ations and not receive the proteclions Lhe law
says they are entitled to, Argue that an acquittal
on Lhese (acls amaounts to a e fizofo endorsement
that nothing is a erime il vou get drunk enough
first, It would-be cap killers know thal a night of
heuvy drinking is all they need to get away with
murder, then no law enforcement officer in the
county will ever Lruly be safe. What Danny De-
fendant did is a serious crime with polentially
grave consequences, and every single person in
the courtroom iz lucky that the results weren't
WOrse.

The last, best chance

Closing arpuments are technically not evidence,
bt their importance cannol be overslaled. Be-
fore the jury retires to deliberate, the last words
Lhey hear [rom any person involved in the case
come from the prosecutor during closing argu-
ment, These arguments are ourlast chance to ex-
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plain a complicated legal issue and Lo persuade
juror wha are sLll on the fenece about the defen-
dant’s guilt.

Take the task of closing argument seriously.
We owe it to our victims, our law enforcement of-
ficers, and our community to treat this final op-
portunity as seriously as we do every other phase
of the trial, &

Endnotes

" Falder v State, B48 SW.2d BS, 94-95 (Tex, Crim, App.
1992),

? | was honored to be able to offer some more in-depth
stortalling advice in the May-June 2019 issue of this
jaurnal. If you are leoking tor mare storytelling
inspiration, | hope you find my previous article helpful.

1 See Brandley v. State, 691 SNL2d 699, 712 (Tex. Crim.
App. 1985)

¥ Here's an example of “recitation style": Deputy Dudley
testified that the first time he was fired upon was when
he got out of his vehicle, Dudley said the second shat
happened when he took cover behind the vehicle. The
detendant was trying to murder him, Here are the same
facts using “starytelling style"; The first shot taken at
Dudley came right as he exited the vehicle, The second
came as he toak cover behind it and missad him by
mere feet. Dudley had to act fast or the defendant’s next
shot might not miss.

® This third approach, & combination of bullet points
and complete sentences, is the one | take. Hind that as |
practice my closing argument, | inevitably come up with
an impactiul way of telling a particular part of the story
ara smaoth way to transition from one important point
to the next. To help remember the specific language |
use, | write out the entire phrase in my notes. [l
inevitably nat look at my notes and end up saying
something different, but just having it there feels like a
little hit of a lifeline should [ need it.

* Remember to define words or phrases only when they
are defined or otherwise given special meaning by
statute. In mostinstances, it will be cansidered error to
provide the jury with non-statutory definitions. Avoid
the temptation 10 add to the definition as well. See
Ratitf v. State, 2020 Tex, App. LEXIS 1270 (Tex, App.-
Austin 2020) {finding error in trial court's decision to
charge the jury that a member of the Liano Police
Department was a public servant).

* Tex. Penal Code §22.02(c).

" Shippy v. State, 556 SW.2d 246, 257 (Tex. Crim. App.
1977).

* Adams v State, 685 SW.2d 661, 671 (Tex. Crim. App.
1985).

" Cortez v State, 683 SW.2d 419 {Tex. Crim. App.
1984).

" Rhodes v State, 450 S\W.2d 329, 331-332 (Tex, Crim,
App. 1970 (law enforcement officers); Strahan v Stafe,
SW.2d 626 (Tex. Crim. App. 1962} (drivers sharing the
highway with drunk drivers); Canver 1« State, 510 SW.2d
349, 355-356 (Tew. Crim. App. 1974 (women and
children).
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Criminal Law

Who must register as a sex offender?

Editor’s note: This chart in-
cluded an error in the last issue
of this journal, so we are
reprinting a corrected version.

PC § Offense

By Hilary Wright
Assistant Criminal District Attorney in Dallas County

Length of Registration

15.01-031 Any attempt, conspiracy, or solicitation (as defined by PC Ch, 15) to commit any 10 years

“attempt-eligible offense”

20.02 Unlawful Restraint, victim <17 years of age 10 years (litetime it D already is or
becomes a sex offender as an adult)
20A.02(a)i3)  Trafficking: Sex labor through force, fraud, or coercion Lifetime
?ﬂﬂ.[]?lfa][ﬂ} Trafficking: Benefit fram sex labor Lifetime
20A.02(a)7)  Trafficking: Sex labor of person <18 years of age Lifetime
204.02(a)(8)  Trafficking: Benefit from sex labor of child Lifetime
20A.03 Continuous Trafficking of Persons [if consisted of 208.02(3), (4),{7), or (8)] Lifetime
20.03 Kidnapping, victim <17 years of age 10 years (lifetime if O already is or
becomes a sex offender as an adult)
20.04 Aggravated Kidnapping, victim <17 years of age 10 years (lifetime if D alveady is ar
: becomes a sex offenderasan adult)
20.04{a)i4) Aggravated Kidnapping involving intent to vialate ar abuse the victim sexually Lifetime
21.02 Continuous Sexual Abuse, victim <14 years of age Lifetime
21.08 Indecent Exposure upon a second violation (which cannat be a deferred adjudication) 10 years
21.09 Bestiality 10 years
21.11(a)f1)  Indecency with a child by contact Lifetime 57

21.11a)2) Indecency with a child

10 years (lifetime if D already is or
becomes a sex offender as an adult)

22.0M Sexual Assault Lifetime

22.021 Aggravated Sexual Assault Lifetime

25.02 Prohibited Sexual Conduct Lifetime '

30.02(d) Burglary with intent to commit sexual felonies Lifetime y
33.027 Online Solicitation of a Minor ' 10 years %
43.02{c-1%2)  Prostitution if the person solicited is <18 years of age 10 years

43.04 Aggravated Promotion of Prastitution 10 years

43.050a)11) Cumpelli_ng Prastitution 10 years

43.05(3)i2) Compelling Prostitution, victim <18 years of age Lifetime

43.25 Sexual Perfarmance by a Child Lifetime

43.26 Possession or Pramotion of Child Pomography Lifetime

And also ... Aviolation of the laws of another state, a i‘dreign country, federal law, or the Uniform  Same as the similar Texas offense

Code of Military Justice for “federally similar offense” or based on the violation of an
offense containing elements substantially similar [but not for a deferred adjudication]
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DWI Corner

No nurse should be no problem

The ideal Driving While Intox-
icated (DWI) case follows a
systematic formula from road-
side to conviction: A law en-
forcement officer conducts an
unassailable investigation that
reveals multiple signs of intox-
1cation.

Latcr, a nursc draws the defendant’s blood ina
sunitary place, and a forensic scientist tests the
specimen Lo delermine ils aleohaol concentration,
Aprosecutor will rely on all three of Lhese partic-
ipants to testify at trial,

This path to success sounds simple, but
criminal proseculion isn't always so straightfor-
ward. Prasecutors mayv face the task of lrying a
DWT without testimony from the blood draw
nurse, und talented defense attorneys ure eager
to exploil a nurse’s unavailability Lo confound
judges and confuse jurics. They will nsc the
nurse's ahsence to attack the admissibility and
reliahilily of lorensic blood Lesling. Bul wilh
careful preparation and cogent presentation on
the State's part, the law concerning nurse un-
availuhility s highly conducive to successful
proseculions.

The law of the draw
When 8724007 of Lhe Texus Transporlalion Code
applies (that is, that ablood draw is performed on
the defendant under implicd consent or exigent
circumstances, but arguably not with o search
warranll), Lhe Slale must prove Lhe slalulory ve-
quirements that the draw was done by qualified
personnel in a sanitary place, Meeting this statu-
tory burden is possible withoul testimony from
the blood draw nurse. Instead of the nurse, alaw
cuforcement officer, for example, may testify to
hig familiarity with the blood drow procedures
developed through Lraining and experience, and
he may testify that those procedures were fol-
Iowred during the blood draw, The officer may also
LesLily Lo Lthe rapporl he’s developed with hospital
staff, which may have led to his divect personal
Enowledge of a nurse’s credentials or a hospital's
pilicies,

Umne helpful decument is the Blood With-
drawal Procedure Form (reprinted on page 321,

By Nathan Alsbrooks
Assistant District Attorney in Montgomery County

crealed by my oflice vears ago. IL 15 essenlially a
step-bv-step checklist detailing appropriate pro-
cedures that an officer and nurse would sign onece
the driuw wus complete toattest Lo all procedures
being followed. Ideally, the form would be nsed
b all law enforcement officers in the course of
their investigation, as well as by prosecators to
Lailor their direcl examinalion of peace ofTicers.

Additionally, a supervisor from the medical
facility may testity concerning o nurse's creden
tinls, Supervisors may describe specific policies
Lthal exist al a medical facilily establishing that
blood draws must be performed by qualificd per-
somnel and that the place is sanitary within the
meaning of Lhe stalule.

InAdhkins v Stafe.' the court addressed an of-
ficer's capacity to testify regarding o sanitary
blood draw sile. The courl allirmed Lhal a reason-
able environment does not necessarily mean a
medical one; rather, the environment must be “a
sate pluce in which Lo draw blood.” The properin-
guiry for a court to consider is whelher the envi-
ronment invited an “unjustificd risk of intection
or pain.” Tn olther words, establishing that an en-
vironment is reasonable does nol require any di-
rect medical knowledge or training. Police
officers (and 4 nurse's supervisor, for that matter)
are [ully capable of estublishing reasonableness
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ELOOD WITHDRAWAL PROCEDURE FORM

1) Officer placed suspect under arrest for a Chapter 49 offense involving operation of a motor vehicle.
2) Officer read DIC-24 to suspect and did provide suspect with written copy.

3) Suspect did O consent / O refuse to give blood sample / 3 unconscious or incapable of refusal.
4) Officer did remove vial from blood collection kit.

5) Expiration date on blood kit/vial is

Q O Q9 a 0o a

6) Officer did fill out label that came with kit completely except for the time blood was drawn.

a

7) Vial was closed when handed to the nurse.

8) Preservative/anti-coagulant powder was seen in vial.

a o

9) Nurse/technician did the following in withdrawing blood from subject:

a Used betadine (or other: ) solution to disinfect arm.

a Officer should save swab packaging.

0 Rotated vial as directions indicated 8 times so as to mix blood with preservative
anti-coagulant.

O 10) Vial (top never having been opened) was then delivered to officer and officer finished completing
label by adding time blood was drawn and officer and nurse/technician initialed label, which was used to seal
vial top closed.

Signed by:

Arresting Officer/PD Dept.

Nurse,/Medical Technician

SUSPECT NAME DATE:

OFFENSE NO. TIME OF BLOOD DRAW:
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of the environment without a blood draw nurses
LesLimimy.

Defense arguments

Regurdless of whether §724.017 applies. the de-
fense mainlains an arsenal of arpuments related
to nurse unavailabilily that prosecutors must he
prepared to answer, The defense may argue, for
inslance, that;

1) the blood’s chain of custody is illegitimate
or incomplete,

2) the person who drew the blood was un-
gualilied,

33 the Sixlh Amendment’s Confrontation
Clause has been violated when the blood draw
nurse does not testify,

4y Kelly's thind prong (that the scientific
technique at issue was properly applicd on the
oceasion in question) isn’l satisfied without tes-
timony from a blood draw nurse because the
State cannol prove the draw was performed cor-
rectly®

5) even though the Courl of Criminal Ap-
peals has roled that §724.017 does not apply
when a blood draw is performed pursuant to a
signed warrant, the defense may nonetheless
argue that a blood draw was unreasonable under
Lthe Fourth Amendment, and

&) blood analysis is unreliable absent testi-
mony from the nurse who drew the defendant’s
bloond,

'l address each of these arguments in furn.

Chain of custody. The most straichtlorward
legal issue implicated by the abscnce of a blood
draw nurse is chain of custady, Tn Veary v, State,?
the court found that the State adequately proved
a complete chain of custody because an officer
observed Lhe nurse draw Lhe blood sample before
placing it in a vial. The same vial wus later ana-
Iyzed by a torensic scientist who tostified al Lrial
that he analyzed the defendant= hlood after re-
moving Lhe unbroken seal. The key Lo salisfacto-
rily addressing chain of custody is thal =
prosecutor must link the blood with the defon-
dant. A law enforcement officer likely marked,
packaged, and sent the collected Blood to alabo-
ratory, and he likely observed this same blood
heing physically collected from the defendant’s
body. (Again, Lhis is where the Blood Draw Pro-
cedure Form is handy—it atiesls Lo several links
in the chain of custody,) An officer can testity to
all of these things at trial.

A nurse’s qualifications. A supervisor may be the
surest lynchpin to prove an absent nursc's quali-
fications Lo a jury, Specific knowledge of every su-
pervisor will vary, bul it is likely they l be able to
answer an assorlment of basic questions. Why
was Lhis nurse assigned to drow blood? What
training and experience has the nurse undergone
to prepare for Lhis task? low long has this nurse
dravwn blood on behalf of your medical facility?

Absent a supervisor, u peace officer can pro
vide some leslimony about a nurse’s qualifica-
tions, too. On the front lines of protecting the
public from intoxicated drivers, though, officers
ollen interact with nurses theyve never encoun-
tered before. An officer may be able to testify only
to circumstantial factors that indicate a nurse’s
gualifications. In Adking, the court implicitly
noted apotential stumbling block for the Stale by
highlighting that the defendant made no timely
objeclion Lo an officer testitving regarding the
nurse’'s qualificalions—an oflicer, after all, may
lack personal kmowledge about the licensure or
professional standing of someone carrving out
the blood draw. Moreover, testimony concerning
thesc subjects from the officer may be hearsay.

To meet thischallenge, start with a few basic
guestions of the law enforcement officer. The
goal should be to elicil personal knowledge from
the officer based upon reasonable deductions he
made at the blood draw, “Have vou scen this
nurse draw blood on previous oceasions? Did you
articulate the need for a blood draw professional
upon entering the medical facility? What type of
unifoorm was the healtheare professional wearing
when she inleracled with vou? Was her joh title
or professional standing present on Lhe uniform
itself or on an accompanying name tag?”

Kelly's third prong. Adkins further argued Lthat
testimony from the nurse who drew his blood
was essential under the third prong of Eelly, but
the court rejected this argument because the tes-
tifring analyst was able to discern the quality of
the blood sample when he tested it The analyst
testified thal there were no clots in the sample
and that no analytical exceplions to Lhe slundard
pperating procedures were noted in his report.
The court found that this testimony from a qual-
ificd forensic scienlist supported the third prong
ol Kelly, that the scientific technique at issue was
praperly applied on the occasion in question.
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Executing a blood
draw is certainly a
vocational practice, but
it is not refiant upon
the same scientific
theory and
methodology that
underlies forensic
afcohof testing. In
other words, the Kelly
standard, as it pertains
to the admissibility of
a blood test resuft,
does not extend back
in time to the blood
draw jtself.
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Discuss the blood
draw process with
furars, always
emphasizing the
straightforwardness
and simplicity of a
blood draw. Most
jurars have been
through one-blood
draws are hardfy

surgery.
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The Adfinx decision hus not kept defendants
from arguing that &=l Lhird prong is unsatis-
fied when a nurse docs not testity. Kelly's practi-
cul purpose is to prevent junk scicnce [rom
infiltrating the criminal juslice system, and the
scientific practices and principles underlying
blood analysis have been universally accepled us
reliabile in Texus. Tn Adfing, the court lacked
strictly to the scientific process initiated and or-
chestrated by the blood test analyst when apply-
ing Kelly—it did not include the blood draw
process ilsellwithin the scope of its Kelly inquiry,
Executing a blood draw is cerlainly a vocalional
practice, but it is not reliant upon the same sei-
enlilic theory and methodology that underlics
forensicaleohol testing. Tn other words, the Refby
standard, as it pertains to the admissibility ol a
Brloel test result, does not cxtend back in time to
Lhe blood draw itself. The forensic analyst who
tested the blood musl Leslily thal Lhe blood was
in satistactory condition when it was tested. That
subject matter alone is sufficiont to satisfy the
third prong ol Kelly.

Confrontation. Adkins argued that admitting his
Dblood Llest result without the nurse's testimony
violated his right Lo conlronlation under the
Sixth Amendment, and the court rejected this ar-
gument us well. Beeause the analyst could deter-
mine the qualily of Lhe sample and because the
analyvst testified, the court found Lthe delendant™
Sinth Amendment right to confrontation was not
violaled * Forensic reports regarding blood alcao-
hol analysis are considered testimonial, and the
analysts who porformed the tests are wilnesses
for purpeses of the Sivth Amendment. Llowever,
nurses do nol aid in the analysis of hlood, nor do
they provide work product that is relied upon hy
analysts.

In Stwie v Cuzman® the appellate court ad-
dressed anotherblood draw conducted pursuant
to a warrant and found that the trial courl erred
when it granted a detendant’s motion to suppress
the blood Lesl resull un grounds Lhal the nurse
wha drew the blood did not testify (she was de-
ceased by the time of trial), The State instead
called the nurse’s supervisor to testify concern-
ing her qualifications Lo salisly the Sixth Amend-
ment,

The defendunts argument in Guzman hinged
o1 two assertions: Orsl, Lhat his Sixth Amend-

ment right to controntation was violated, and
second, that eross-examination ot the blood drav
nurse was necessary Lo ensure Lhal “proper pro-
cedures” were followed. The court held that with
rospect to blood tests, the expert responsible for
estublishing foundational reliability in any par-

Licular case is Lhe analyst who lesls Lhe blood
sample, not the nurse who dresw it.

T Alfored v, Sfoafe.” the court found no viola-
Lion of the delendunl’s Sixlh Amend ment right to
confront witnesses when ablood draw nurse did
not testify, A supervisor testificd that the nurse
whi drew Alford’s blood was a trained phle-
baotomisl with the knowledge and abililty Lo prop-
crly collect blood samples. but the supervisor
acknowledged he could only assume that the
nurse [ollowed proper procedures in drawing Al
ford’s blood because he was nol presenl when Lhe
blood was taken. The court asserted that under
the Sixth Amendment, neither the supervisor nor
Lhe nurse’s leslimaony was necessary, so long as
thew played no role in the scienlific analysis of Lhe
defendant’s blood. In Alford, there was no analy-
sig of reasonahleness of the search itself under
the Fourth Amendmentl, nor wus there statutory
analvsis under 8724017,

An unreasonable search. Notwithstanding
57240175 applicability, the delense muay argue
that a blood draw was unreasonable under the
Fourth Amendment. When the defense argues
thal a blood draw constituted an unreasonahle
scarclh, the State must show medical reasonuable-
ness of the blood draw, When Adkins contested
his blood draw procedure as an unreasonahle
search under Lhe Fourlth Amendment, the court
noted that a warrant-based search is presump-
tively reasonable—it is the defendant’s burden to
prove Lhal a search is unreasonable. Tn assessing
reasciableness, the courl Nirst delermines
whether the police had a legal justification to
conduct the search, Tn Adffns, this legal justifica-
Lion was never conlested. The court then ud-
dressed whether the scarch warrant's methed of
execution was reasonable, and the court looked
to the qualifications of the person who drew the
blood and the environment where it was drawn.
The defendanl argued that the nurse was not
qualificd to draw blood but did not object at frial
when an othicer testified that she was a registered
nurse. Addilionally, the court noted that defense
counsel repealedly referred to the person draw-
ing blood as a "nurse” during his questioning of
the arresting officer. This misstep on the de-
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fense's part was a Llacit recognition of the nurse's
qualilications.

In smmmary, arguments perlinent Lo reason-
ableness wunder the Fourth Amendment will
clogely mirror those arguments related to
E7A4007

Blood analysis is unreliable. The defense will
also utilize a nurse’s unavailability to persuade
Lhe jury against relying on forensic blood analy-
sis. This taclic is oflen achieved by grandstanding
to make a rontine blood draw appear to be a com-
plicated medical operation. TL s important for
proseculors Lo address nurse unavailahilily Lo
mitigate these arguments invoir dire. Diseuss the
blood draw process with jurors, always cmpha-
sizing Lhe straightforwardness and simplicity of
& blood draw. Most jurars have been through
onc—Dblood draws are hardly surgery. Contrast
the blood draw’s simplicity to more complicated
procedures. Analogize medical analysis inside a
laboratory to forensic blood aleohol testing,
Bring attention to the tact that medical analysis
is tuilored to purticular medical issues and does
not hinge on who drew the blood subjected to
analvsis,

Fottom line; Be prepared to elicit testimony
(rom your lorensic seienlisl Lthal the blood sam-
ple was in satisfactory condition at the time it was
tested.

Conclusion

1n summary, two of the most commoeon arguments
used to contest admissihility of blomd results in
the sbsence ol ablood draw nurse are complelely
biaseless. The courts have held there is no viola-
tion of the Sixth Amendment right to confronta
tion when g nurse does not Lestily and that the
Felly standard does not apply to the blood draw
procedure itsclf.

Whon §7244.017 is nol applicable, o nurse’s
unavailability may spur defendants to argue Lhal
a blood draw was an unreasonahble search under
the Fourth Amendment, When courls consider
the reazonableness of a hlood draw under the
Fourlh Amendment, gualilication of the person
who drew blood is one point of inquiry. Tt is cer-
tainly advisable to secure the teslimony of a
nurse’s supervisor to address Lhe gualification
gquestion, but testimony from & law enforcement
otficer may suffice, though procecding on Lthe
busis of law cnforcement officer testimony alone
may prove a more perilous course given the offi-
cor may lack direct personal knowledge. The low
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conecerning nurse unavailability remains highly
conducive Lo successful proseculions. Do nol
allone a nurse’s unavailubility to become the
stumbiling block that derails your case. &

Endnotes

" 418 S\W.3d 836 (Tex. App.—Houston [14th Dist.|
2013, pet ref'd).

? See Kelly v State, 824 S0W.2d 568 (1992,
1734 5\W.2d 766 (Tex. App.—Fort Warth 1987, no pet.).

The key to satisfactorily
addressing chain of
custody is that a
prosecutor must link
the blood with the
defendant. A faw

T Hall v State, No. 02-13-00597-CHiTex. App.-Fort
Worth 2015, no pet.}; Russall v State, No. 141500034
CR (Tex. App.~Houston [14th Dist.] 2016, pet. ref'd),
cert denied, 137 5.0t 835 (20171,

5439 SW.3d 482 (Tex. App.~San Antonio 2074, no

bet enforcement officer

5 No, 02-16-0030-CR (Tex. App.—Fart Worth 2017, pet likely marked,

refd). packaged, and sent
the collected blood fo
a laboratory, and he
likely observed this
same blood being
physically collected
from the defendant’s
body.
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