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“It shall be the primary duty of all prosecuting attorneys ... not to convict, but to see that justice is done.”
Art. 2.01, Texas Code of Criminal Procedure
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Pushing boulders at the Texas capitol

In Greek mythology, Sisyphus is a
character who spends his whole life
rolling alarge boulder up a hill, only to
get close to the top and have it roll
back to the bottom. Sometimes trying
to pass an important bill at the Texas
Legislature can feel the same way.

Four legislative sessions can seem like forever, but unlike
that accursed king of Greek lore, we finally reached the top
of the mountain and pushed our rock over the peak. Here’s
how it happened.

On March 5,1996, the unidentified body of a teenage girl
was found under the Trinity River Bridge in Chambers
County. She had been sexually assaulted and strangled. Her
description matched no missing person reports from Cham-
bers County or nearby areas in Baytown. The body was sent
to the morgue in Jefferson County, where it was eventually
identified as the body of 13-year-old Krystal Jean Baker of
Texas City in Galveston County. Krystal had been living there
with her grandmother and had run away in the past, but she
had always come back. By the time her grandmother realized
she was missing again, Krystal was the Jane Doe in the
morgue. Analysts at the lab were able to recover biological
materials from her dress and under her fingernails, but the
technology at the time could not detect the presence of
semen on the dress, and law enforcement officials could not
develop a suspect. From there the case went cold.

By Eric Carcerano
Assistant District Attorney in Chambers County

More than seven years later and hundreds of miles
away, on August 30, 2003, Katie Sepich, a graduate student
at New Mexico State University, was walking home from a
party. She was locked out of her house and tried to climb in
awindow so she wouldn’t wake up her roommate. The next
morning, her partially clothed, burned body was found at an
abandoned city dump site. State police and prosecutors re-
covered her assailant’s DNA, but they found no match.
Katie’s parents, Dave and Jayann Sepich, began a campaign
to find her killer, buying billboards in New Mexico and El
Paso to bring him to justice.

During the Christmas holidays in 2003, I was visiting
my family in El Paso. I saw one of the billboards and asked
my brother about the story, and he told me about Katie

Continued on page 21
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TDCAF News

Thanks to Rusty Hardin

The Foundation exists as a way
for those who love the profes-
sion of prosecution to support
and grow the ability of our as-
sociation to serve you.

This vision is nothing less than an ever-increas-
ing ability to support Texas prosecutors so that
when it is time to stand up and announce, “The
State is ready,” you know that you are.

There is not a more enthusiastic supporter
of our profession than former Harris County As-
sistant District Attorney and current defense at-
torney Rusty Hardin. No doubt many of us have
prosecuted with Rusty, and many of you have op-
posed Rusty in the courtroom.

Either way, you should know that at TDCAA’s
2005 Board dinner in conjunction with the An-
nual Update in Corpus Christi, we first discussed
the creation of an educational foundation to sup-
port the mission of TDCAA. Rusty was so enthu-
siastic about the idea that he asked for a pen. He
insisted that he be the first person to donate to
the new Foundation, and on that evening’s din-
ner menu wrote his pledge for the first $10,000
donation. Of his own money. I kept that dinner
menu, and sure enough, Rusty was the first donor
when the Foundation launched the next year.

It seemed only fitting that we honor and rec-
ognize him at this year’s Board dinner, again in
conjunction with an Annual conference in Cor-
pus Christi—and yes, that’s a framed copy of that
dinner-menu pledge from so many years ago in
the photo at right! Rusty’s enthusiasm has not
waned over the years—he is still the biggest per-
sonal donor to the foundation by far.

Thank you Rusty, on behalf of all of us! sk

By Rob Kepple
TDCAF and TDCAA Executive Director in Austin

Rusty Hardin (at right with his framed menu)
and I at the Board dinner in Corpus Christi.
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Executive Director’s Report

Got a favorite podcast"

If you do, I want to hear about
it. What do you like about it?
What makes it interesting to
you?

Here’s why I'm asking: The association oper-
ates on a series of five-year, long-range plans. The
plans address governance, training, resources,
and technology. One of the action items from the
2016 plan is for TDCAA to develop distance
learning opportunities for prosecutors and staff.
The goal is not to replace existing face-to-face
trainings, as those continue to be very valuable.
Instead, we need to supplement and complement
the training that already exists with distance
training that is timely, relevant, and accessible.

One idea on the table is to create a bank of
short videos on our website that assist criminal
and civil practitioners in all aspects of your jobs.
Never done a motion to revoke probation? Go
watch the 10-minute clip on how it’s done. Never
impeached someone with a prior inconsistent
statement? There’s a five-minute clip on the
TDCAA website on just that topic. The list of top-
ics valuable to civil and criminal practitioners
would be endless.

Others have offered another intriguing idea.
Why doesn’t TDCAA produce a podcast? Many of
y’all already listen to podcasts at work or on your
daily commutes, so why not package case sum-
maries, important legislative updates, and other
timely information in an audio format?

The training committee and TDCAA leader-
ship will be discussing options for distance learn-
ing in earnest this year. As we explore this idea,
we need your help. Please email me at Robert
.Kepple@tdcaa.com with your favorite podcasts
and what you like about them. If TDCAA offers a
podcast in the future, what would you like to hear
about?

And please suggest any catchy intro music
you think would be good.

The 2019 Annual conference

I'want to thank the dozens of presenters and staff
for once again hitting it out of the park at our An-
nual Criminal and Civil Law Update in Corpus
Christi. The quality of the training was outstand-
ing. Thanks to TDCAA’s training team, Brian

By Rob Kepple
TDCAA Executive Director in Austin

Klas, LaToya Scott, and Andie Peters, and the
rest of the staff, for putting together another
high-quality conference. I knew it was going well
when the last presenter, George Brauchler, a dis-
trict attorney from Colorado, finished before a
still-packed room at 12:15 p.m. on Friday—and he
couldn’t leave for another 30 minutes for all the
questions.

A highlight of the Annual conference for me
is the recognition of some outstanding prosecu-
tors and staff. Not all the association awards are
presented at the Annual, but we honored four
outstanding people on our opening day.

Jarvis Parsons

District Attorney in Brazos County
The State Bar Prosecutor of the Year Award is re-
served for a prosecutor who improves the quality
of justice through his leadership and/or efforts to
shape public policy. This award, although desig-
nated by the State Bar as a “practitioner of the
year award,” contemplates that a prosecutor may
also be recognized for a body of work or activities
that may span more than a single year. It is re-
served for someone with devotion to the profes-
sion and who aspires to be a true example of a
“minister of justice.” It can recognize all efforts
to improve the criminal jurisprudence of the
state, whether it be through developing novel
theories of prosecution through trial and appel-
late advocacy, creating and implementing inno-
vative investigation and prosecution techniques,
affecting positive change at the Texas Legisla-
ture, making significant contributions to the pro-
fession of prosecution through training and
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support of other prosecutors, or spearheading
new programs and services in the community at
large.

Jarvis Parsons was honored this year, and
he is richly deserving of the recognition. Jarvis
has been a true engine of innovation and change
since he was elected DA in 2012. Besides being ac-
tive in TDCAA training and leadership, he ably
represents the profession as part of the Texas
Forensic Science Commission and as a board
member of the Texas Council on Family Vio-
lence. Jarvis is an innovator: He created the Cut
It Out program to educate hair stylists on the
signs of domestic abuse, and he has worked with
anumber of prosecutors and other professionals
to develop TDCAA’s groundbreaking training on
cognitive and implicit bias. At home, Jarvis con-
tinues to try cases and serves his community in a
number of ways, including as a board member of
thelocal Children’s Advocacy Center and the sex-
ual assault resource center. I feel alittle tired just
writing about all that Jarvis has accomplished in
service of the profession. Congratulations to a
very deserving prosecutor!

i

Jarvis Parsons & Rob Kepple

Bobby Bland

District Attorney in Ector County

The Lone Star Prosecutor of the Year Award is
intended to recognize the efforts of a prosecutor,
including a civil practitioner, who demonstrates
excellence through trial advocacy, appellate ad-
vocacy, or other government representation that
a person in a district or county attorney office
may perform. This award is designed for those
whose work may otherwise go largely unnoticed
but who significantly advances justice in his com-
munity or the state.

Bobby Bland was presented with the 2019
Lone Star Prosecutor Award at the Annual Up-
date by John Dodson, Secretary-Treasurer of the
TDCAA Board. For years, Bobby has been a quiet

workhorse for the profession, leading the Foun-
dation’s efforts to grow, and even spending weeks
at the capitol mired in legislative meetings and
negotiations on important issues such as the
journalist shield law (at one point compelling us
to send his wife flowers because he was trapped
in the capitol for about a week!). But perhaps his
most impressive yet largely unrecognized work
has been this year, by providing closure to more
than 60 victims of Samuel Little, one of the most
prolific serial killers in U.S. history. From the very
beginning, Bobby’s focus has been on “the big pic-
ture of justice,” not simply justice for the victim
and her family from Ector County. His efforts
with law enforcement officials and victims from
all over the nation have allowed 60-plus unsolved
murders to be solved and the victims’ families to
receive some closure.

Soon enough, the whole country will get to
see Bobby’s work! Keep an eye for an upcoming
episode of “60 Minutes” for a story on Samuel
Little. Bobby (and others) were interviewed for
it in early October, and we can’t wait to see how
well he represents Ector County and Texas on the
national stage.

Cyndi Jahn

Director of Victim Assistance in
Bexar County

The Oscar Sherrell Award is given for service to
the association. It is awarded by each section (at-
torneys, investigators, and key personnel) and
the TDCAA staff, and it recognizes those enthu-
siastic folks who excel in work for TDCAA. It may
commemorate a specific activity that has bene-
fited or improved TDCAA or may recognize a
body of work that has improved the service that
TDCAA provides to the profession.
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When it comes to the
development of
TDCAA services for
crime victims and
witnesses, Cyndi has
been a powerful and
energetic voice for
victim assistance
coordinators and key
personnel.

This year we were delighted to recognize
Cyndi Jahn as a winner of the 2019 Oscar Sher-
rell Award. Cyndi has worked in the Bexar
County DA’s Office since 1991 and has served as
the director of victim assistance since 1999.
When it comes to the development of TDCAA
services for crime victims and witnesses, Cyndi
has been a powerful and energetic voice for vic-
tim assistance coordinators and key personnel.
We here at TDCAA World Headquarters have
come to rely on Cyndi anytime we need help on
difficult victim issues, and she has never said no.

Thank you, Cyndi, on behalf of all of us here
at TDCAA—and the association at large!

Cyndi Jahn & Ep‘l:?(epple \

Sheri Culberson
Assistant District Attorney
in Montgomery County

Tiana Sanford & SheFi Cul!er;_lmn

The C. Chris Marshall Distinguished Faculty
Award recognizes outstanding service as a
teacher and trainer for Texas prosecutors and
staff. This award can go to any prosecutor, staff
member, or allied professional who has demon-
strated a sustained commitment to training and
educating those in the profession, whether it be
through teaching, publications, one-on-one tech-
nical assistance, or a combination.

Sheri Culberson is this year’s C. Chris Mar-
shall Award winner. (Tiana Sanford, Chair of
TDCAA’s training committee, presented it to
her.) Sheri has a passion for training. TDCAA is
fortunate to have some of the best trainers in
prosecution, but Sheri holds a special place
among them. No matter the assignment, she al-
ways answers the call. The combination of her
skills as a presenter and experience as a prosecu-
tor make her an effective trainer on subjects as
varied as plea bargaining, domestic violence, ev-
idence collection, crimes against children, and
good old trial advocacy. She is among a select
group of trainers who have continually delivered
to further TDCAA’s training mission. These folks
elevate the profession of prosecution by being
part of it, and that’s true of Sheri too.
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The President’s Column

Taking down Goliath by

debunking sexual assault myths

The story of David and Goliath
takes us into the middle of an
intense battle over 3,000 years
ago.!

Goliath, the Philistines’ greatest warrior, chal-
lenged the army of Israel to single combat, a prac-
tice in the ancient world where two opposing
groups chose one person to represent each side
inaduel. If Goliath won, all of Israel would be en-
slaved. Beating Goliath would be no small task.
Estimates of his height ranged from 6-foot-9 to
almost 10 feet tall. His armor weighed 5,000
shekels (125 pounds) and the tip of his spear
weighed 600 shekels (15 pounds). For 40 days,
Goliath taunted, mocked, and ridiculed the Is-
raelite army,? and for 40 days, the Israelite army
did nothing.

This is where David comes in. He was told by
his father to bring food to his brothers, who were
in the Israelite army. While there, David heard
Goliath’s insults and accepted his challenge to
fight. He was ridiculed even by his own family,
who questioned his motives and told him to go
home.? David persisted, though, and King Saul
gave him a coat of armor, helmet, and sword.* But
David decided to discard King Saul’s armor and
use his own weapons, which he had used while
tending sheep in the wilderness to fight off
wolves and bears: a sling and five smooth stones.

While Goliath expected a duel where both
participants had similar weapons, David’s expe-
rience and training had prepared him to fight in
an unconventional way. You likely know the rest
of the story: David, the underdog, hit Goliath in
the head with a stone and slayed him, and the Is-
raelites won their war against the Philistines.

We have all heard portions of this story be-
fore, and we have all had “Goliath-sized” prob-
lems in our lives. Some we have vanquished, and
some are still out there taunting us. If David had
confronted Goliath on Goliath’s terms, I believe
the battle would’ve turned out differently. One of
our most challenging problems as prosecutors is
adult sexual assault. While we could spend our
time speaking about the #MeToo movement or
infamous perpetrators like Harvey Weinstein,
that may give the impression that sexual assault

By Jarvis Parsons
District Attorney in Brazos County and TDCAA President, and
Jessica Escue
Domestic Violence and Sexual Assault Assistant District Attorney
in Brazos County

is an East Coast or West Coast problem, as op-
posed to a Texas problem. I want to concentrate
on Texas, where more than six million adults
have experienced some form of sexual assault in
their lifetimes.

Sexual assault victims are more likely to suf-
fer from chronic and mental health conditions
such as depression, anxiety, and post-traumatic
stress disorder (PTSD).® Economically, the state
spends millions of dollars annually on sexual as-
sault victims in medical costs, lost work produc-
tivity, and mental health care.® These are
staggering impacts by any measuring stick. How-
ever, itis only the tip of the iceberg when consid-
ering that only 9.2 percent of victims report
sexual assault to the police,” so there are many
survivors who suffer in silence.

In reported adult sexual assault cases, many
hurdles hinder successful prosecution. The vic-
tim may not have fought back in the way that we
usually see in Hollywood movies. In some cases
the victim doesn’t remember certain things
about the assault. And if the victim has consumed
alcohol, then her story may be discounted and de-
termined to be incredible. Many times, these
cases come to us from law enforcement officers
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Like these earlier
difficulties with
intoxication offenses
and domestic
violence, many of the
“problems” in sexual
assault cases are
myths that can be
countered by science.

labeled as “he said/she said” cases, and “all we
have” is the victim’s word that a crime occurred.

Sound familiar? It’s as if we have fallen for
Goliath’s trick of fighting on the criminals’ terms.

Enter science

How do we overcome many of the issues in sexual
assault cases? The reality is that sexual assault
prosecution shares the same solution that pros-
ecutors have used for years to tackle other “un-
winnable” cases: scientific research.®

Decades ago, for example, intoxication of-
fenses could be prosecuted only if a defendant
“looked drunk.” As a result, such crimes often
went unprosecuted until tragedies happened. In
response, law enforcement, prosecutors, and ad-
vocates banded together to research how alcohol
affects the body and trained officers on the
streets to look for signs of intoxication through
field sobriety tests. We further train chemists
testing a suspect’s blood about blood alcohol con-
centration (BAC), which shows that the defen-
dant is impaired. Through this training, these
witnesses could convey to juries that a defendant
who did not “look drunk” could still be an im-
paired driver. In fact, we use the fact that a defen-
dant does not “look” intoxicated—when his BAC
says otherwise—as offensive evidence! That’s be-
cause a defendant who does not look drunk but
has a high BAClikely has significant trouble with
alcohol.

Similarly, years ago, an uncooperative or re-
canting victim could doom a family violence case,
as myths surrounding victim behavior were
abundant. We combatted this issue by training
law enforcement, advocates, and experts on the
dynamics of victim behavior, and we used the vic-
tim’s recantation and desire to protect the defen-
dant as offensive evidence of the abuse—rather
than these issues dooming a case.

Like these earlier difficulties with intoxica-
tion offenses and domestic violence, many of the
“problems” in sexual assault cases are myths that
can be countered by science. The problem is,
most law enforcement, prosecutors, and the gen-
eral public are unaware of the research, instead
assuming that “problems” in sexual assault cases
mean they cannot be proven or—even worse—
that the assault did not happen.

So how do we turn the tide and bring the sci-
ence of sexual assaults to our courtrooms? How
do we prosecute and see justice done in “un-

winnable” cases? The first step is to educate our-
selves. Just as flight attendants tell plane passen-
gers to put on your own oxygen mask in an
emergency before helping someone else with his
or hers, we must first understand the science our-
selves before we can teach others, such as law en-
forcement and jurors.

Step 1: Educating yourself

How do you educate yourself on victim behavior
and dynamics of sexual assault? Well, you are on
the right track by reading this article! There is a
lot of research in the area of trauma and memory,
behavior of trauma victims, how alcohol affects
memory, and other areas critical in sexual assault
prosecution. It is important to seek out this in-
formation. Conferences, other prosecutors, sex-
ual assault advocates, and counselors can all be
excellent resources and sounding boards for
questions regarding victim behavior.” In re-
searching this issue ourselves, we have reached
out to the Texas A&M University College of
Nursing, our local rape crisis center, and area
forensic nurses. Once we explained our issue,
each was more than willing to sit down with us,
share research, and walk us through some of the
more complicated scientific information. After
learning some of it, we asked Dr. Nancy Downing,
a forensic nurse and researcher at Texas A&M
College of Nursing, to present at a “lunch and
learn” at our office; she discussed myths about
sexual assault survivors and how research ex-
plains the “unexplainable” behavior of many vic-
tims.

Step 2: Educating investigators

Itis important that once prosecutors understand
the behavior and evidence in sexual assault cases,
that we teach it to local officers, investigators,
staff, advocates, and others who collect informa-
tion about the sexual assault from the survivors.
Without this information, these fact-gatherers
might miss important clues and evidence. In this
vein, sexual assault cases are a lot like domestic
violence strangulation cases: The evidence may
be there (through a victim’s symptoms and be-
havior), but if the officer does not ask the right
questions or document what’s important, the ev-
idence could be lost forever. It is critical that our
fact-gatherers understand how trauma and alco-
hol may affect memory and behavior and that
they respond appropriately to the victim’s situa-
tion.

The Texas Prosecutor * November—-December 2019 issue * www.tdcaa.com



Step 3: Educating jurors
The ultimate goal, of course, is to impart this in-
formation to jurors in a way that they can under-
stand. We can do this through finding and
developing an expert witness who knows the re-
search and dynamics of victim behavior. Brazos
County is lucky that the Texas A&M College of
Nursing has several researchers who are willing
to testify about scientific research regarding
memory, trauma, alcohol, and victim behavior in
sexual assault cases. However, experts can also be
developed through advocates at your county’s
sexual assault advocacy center, victim advocates
at the police department, and local counselors
who work with sexual assault victims. In fact, the
University of Texas’s Institute on Domestic Vio-
lence and Sexual Assault (IDVSA) equips and
trains expert witnesses to testify about victim be-
havior in both sexual assault and domestic vio-
lence cases.’ In addition, the IDVSA provides
consultation services too. Several years ago, a
counselor with the local women’s shelter and I at-
tended the conference, and I have consistently
used her ever since as an expert in domestic vio-
lence and sexual assault cases.

Now that we know how to proceed, let’s
tackle three myths that are prevalent in sexual
assault cases.

Myth 1: She should’ve fought back.

The notion of fighting off a rapist—or not fighting
off a rapist—is possibly the main question that
prosecutors, law enforcement, and jurors have
when evaluating cases. A deeper dive into how
the brain reacts to traumatic situations sheds
some light into how some victims will react.

First, note that in a sexual assault, the victim
is at a significant disadvantage: She is only react-
ing to what is happening. Perpetrators have the
benefit of planning their actions and picking the
time, place, and manner of the assault. Under-
standing that distinction is important.

Second, there is a common misperception
that humans will either try to fight their attacker
or run away and escape a sexual assault." In fact,
there are multiple ways that human beings react
to threats. Research has shown that human be-
ings respond to a potential attack in at least four
different ways: fight, flight, freeze, or faint. Be-
cause fight and flight are well known, we will
focus on the last two.

Freezing. Freezing is a natural human response
to a threat where senses are heightened and a
person becomes very still. It is an initial reaction

to a threat.!? Scientists posit that for thousands
of years, freezing has allowed potential prey to es-
cape a predator’s detection and focuses the prey’s
attention on its senses while scanning the envi-
ronment for a threat.!® A great example of this
concept is if you are lying in bed at night and you
hear a sudden noise. Many people would just be-
come very still, listening to see if they can pick up
additional clues about the noise and whether it is
threatening or not.”* It’s important to note that
“freezing” is not a planned reaction. This is an au-
tomatic response to a threatening situation.
Fainting. Fainting, or tonic immobility (TT), is an
involuntary response to situations involving in-
tense fear coupled with an inability to escape. T1
islikened to a catatonic state with an inability to
vocalize and can include other symptoms, such as
feeling cold, extremity tremors, muscle soreness,
and confusion following the assault.’® Re-
searchers have recognized this phenomenon in
sexual assault survivors since the 1970s.!° Most
studies on tonic immobility in humans have fo-
cused on sexual assault victims because sexual
assault has been described as one of the most
traumatic experiences a person can experience.
Tonic immobility has been found in sexual as-
sault victims at a significantly higher level than
other types of trauma, and it is described rou-
tinely in medical forensic exams."” Tonic immo-
bility can often mean victims go through more
guilt and shame because they feel like the only ac-
ceptable responses to sexual assault are fight and
flight.’®* While some in the legal system may mis-
interpret this reaction as passive consent to the
assault, they may be missing a very normal and
expected human reaction to an overwhelming
threat that is documented in the scientific liter-
ature.

Myth 2: Victims should remember
everything.
The second myth that is extremely common is
that a “real” sexual assault victim would not have
unexplained gaps in her memory. However, re-
search tells us that this is not necessarily true
with a victim who has been through a traumatic
experience.” In fact, memory gaps or profound
attention to certain details can be key evidence
in showing that a victim has been through
trauma.

When not in a traumatic situation, our
brains record memories in the form of stories or
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A great example of
the “freezing” concept
is if you are lying in
bed at night and you
hear a sudden noise.
Many people would
Jjust become very still,
listening to see if they
can pick up additional
clues about the noise
and whether it is
threatening or not.



When properly
understood, this
“weakness” of a
victim’s lack of
memory can actually
be a strength in trial
because it can show
that the victim's
behavior and memory
are what you would
expect from a victim
of trauma.
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events.?’ They usually have a beginning, a middle,
and an end. These stories will often include facts
and details that are important in the narrative
and to the conclusion, or feelings about the event,
but they will exclude details that the brain does
not consider important enough to encode in
long-term memory. For example, you likely can
remember a defendant’s testimony in a major
case you tried but not what you ate for lunch that
day. In fact, you likely cannot remember mun-
dane details that occurred even in the last couple
of days, such as the number of people you talked
to on the phone yesterday.

When we understand how encoding works
outside a traumatic experience, it can make sense
that prior to a sexual assault, a victim is likely not
encoding facts in her long-term memory that do
not seem significant at the time.?! This is why a
victim may not remember how many drinks she
had before the assault, who was at a party she at-
tended, or other details that her brain did not
commit to long-term memory.

However, once a person’s brain perceives a
threat or danger, the brain tends to respond on
instinct rather than a thought-out process,?? and
it’s meant to maximize the likelihood of survival.
You likely have seen yourselves “react” to a threat
ifyou have ever had near-miss with a car that has
pulled out in front of you. Instead of thinking
through alogical response, drivers often instinc-
tually slam on the brakes, swerve to avoid the
threat, or both. This reaction is done automati-
cally and cannot be easily controlled.??

Once the threat response in the brain has
been initialized, the brain becomes hyper-fo-
cused on the current threat. With robberies and
assaults with weapons, it could be the weapon.
The brain will not focus on what it feels are “pe-
ripheral details” not central to survival.?* One of
the common “peripheral details” is the time or
duration an assault occurred. Because that infor-
mation is not central to survival, a victim often
cannot accurately recall it if pressed by an inves-
tigating officer.?

After a traumatic incident, the brain will
start to encode into long-term memory the
events, but it will not be in the same “story” for-
mat. Instead, the brain will remember flashes of
events either before or during the assault, which
could help the victim’s brain quickly recall the
perceived danger in the future. Things like
smells, sounds, feelings, or particular details will

be encoded in the brain so that the body can re-
spond or avoid the threat in the future. This is
why, for example, individuals with PTSD will
often react instinctively to sounds or smells that
seem innocuous to other people. It may actually
take a couple of days for the brain to really sort
through the memories of the traumatic event to
properly understand what occurred and reflect
onit.?

Once we understand how the brain works in
this situation, it is not at all surprising that when
avictim of a sexual assault is interviewed, she will
not remember peripheral details of the assault.
Instead, the brain will have focused on details
critical to physically and emotionally surviving
the trauma. When properly understood, this
“weakness” of a victim’s lack of memory can ac-
tually be a strength in trial because it can show
that the victim’s behavior and memory are what
we would expect from a victim of trauma.

Myth 3: She was intoxicated, so we
cannot trust her memory.

One of the most common myths associated with
sexual assault is that we cannot put stock into a
victim’s memory because of her level of intoxica-
tion. It is true that alcohol can have an effect on
memory. Research shows that alcohol affects the
long-term encoding in the brain, specifically, the
transfer of memories from short-term to long-
term memory.?” Consequently, studies show that
an intoxicated individual will likely have a more
difficult time accurately reporting contextual de-
tails of an event.?® However, these same studies
also show that alcohol does not create false mem-
ories. In fact, the details that an intoxicated indi-
vidual could recall were just as accurate as her
sober compatriots, especially when individuals
were allowed to answer “I don’t know” or “I don’t
remember” in response to questions.

What are the implications for sexual assault
prosecutions? First, it’s important to make sure
up front that investigating officers allow a victim
of trauma—intoxicated or not at the time of the
assault—to answer “I don’t know” to their ques-
tions. Second, it is also important to allow a vic-
tim time to process the memory and to
understand that she will likely remember more
once the brain is allowed to sort through the trau-
matic experience. Third, studies have shown that
avictim’s flashbulb memories are accurate, even
if the victim was intoxicated at the time of the of-
fense. Officers should ask open-ended questions
and recognize that questions such as “How long
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did such-and-such take?” will likely produce in-
accurate information because of how memory is
stored in the brain.

Appreciating how the brain responds in trau-
matic situations is essential for prosecutors.
First, it helps to dispel a cognitive bias against
sexual assault victims who don’t react in ways we
might expect. Prosecutors are not superhuman.
We are just as susceptible to myths and stereo-
types as the average person. As a former intake
prosecutor, I found it easy to reject cases on the
basis that if it was “truly” sexual assault, the vic-
tim would’ve put up a fight or run away. I wish I
would’ve known this information when I started
prosecuting—I would’ve had more empathy for
the victims’ cases that came across my desk.
Equally important is finding a medical profes-
sional who can put this information in front of a
jury to explain the victim’s actions. Explaining
myth versus reality in a sexual assault case can go
a long way in humanizing a victim. It doesn’t
mean these cases aren’t hard, and it doesn’t mean
you can take every single sexual assault case that
comes across your desk. Understanding these
stereotypes allows prosecutors to separate fact
from fiction and therefore better evaluate cases
and fight for justice in our own communities.

David chose to not engage in hand-to-hand
combat with Goliath, and we shouldn’t either.
Rather, the best way to fight for sexual assault vic-
tims is to counter the myths with facts and re-
search. We must use the “stones” all around us to
educate ourselves, investigators, and juries as to
the realities of sexual assault. It’s not easy and it
doesn’t mean we can take every case, but the fight
is definitely worth it. &

Endnotes

11 Samuel 17.
21 Samuel 17:16.

31 Samuel 17:28. "When Eliab, David's oldest brother,
heard him speaking with the men, he burned with
anger at him and asked, 'Why have you come down
here? And with whom did you leave those few sheep in
the wilderness? I know how conceited you are and how
wicked your heart is; you came down only to watch the
battle.”

* 1 Samuel 17:38-40. "Then Saul dressed David in his
own tunic. He put a coat of armor on him and a bronze

helmet on his head. David fastened on his sword over
the tunic and tried walking around because he was not
used to them.”
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? For an excellent conference covering the issues
surrounding sexual assault, see the National
Conference on Crimes Against Women at
http://conferencecaw.org.

10 For more information see https://sites.utexas.edu/
idvsa/train