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‘A good and faithful brother’

Tarrant County prosecutors tried a dangerous leader of the Aryan Brotherhood

of Texas under the drug kingpin statute—with no weapon, physical evidence,

or sympathetic witnesses.

n 2011, muldple law enforce-
Iment agencies in the Dallas—
Fort Worth area
made more than 70
arrests in an effort to
disrupt and disman-
tle the Aryan Broth-
erhood of Texas
(ABT) in our area.
These arrests led to
multiple indictments
and the imprison-
ment of many in the
ABT’s

echelon in the free

leadership

world, leaving the
ABT (a highly struc-
tured prison gang) without leader-
ship in Dallas and Tarrant Counties.
Outside of prison, the ABT is rou-
tinely involved in high-level narcotic
trafficking, illegal gun possession
and sales, theft, fraud, and acts of
violence. The targets of their most
violent crimes are often women,

other ABT members, and rival gang

members, so this gang is just as dan-
gerous outside prison as it is inside.
Through contin-
ued surveillance of
many known ABT
affiliates, agents with
Homeland Security,
Fort Worth Police
Intelligence, and
other law enforce-
ment discovered that
the highest-ranking
members of the
ABT, known as The
Wheel, had designat-
ed James Lemarc
Byrd to come to the
DFW area to reorganize members
on the “outside.” Byrd, an Outside
Major within the Brotherhood (the
highest-held position outside of
prison) was to be paroled from fed-
eral prison in November 2013. He
was a multiple-time felon and docu-
mented member of the ABT who
held ranking positions within the

many federal prisons where hed
spent time.

He was released to a halfway
house just outside of downtown
Fort Worth as planned. The Bureau
of Prisons (BOP) informed local,
state, and federal law enforcement
agencies that Byrd was someone to
watch out for, and by March of
2014, just five months after his
release, he would be back in federal
custody for violating his supervised
release.

When Byrd was released from
prison in November 2013, he
promptly put together a roster of
“good and loyal” ABT members on
the outside. During the months
after his release, Byrd alternated
between houses in Wichita Falls and
Fort Worth. Wichita Falls police
and DPS began separate investiga-
tions into his narcotics trafficking in
their areas, and letters designating
his plans and goals were found when

Continued on page 18
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EXECUTIVE

DIRECTOR’S

REPORT

Annual conference wrap-up

¢ had a great crowd of
881 at the American
Bank Center in Corpus

Christi for our Annual Criminal and
Civil Law Update in September. By
all accounts the training sessions were
great. I'd like to thank Kathy Brad-
dock, an Assistant
DA in Harris County

and our Training

Committee  Chair,
and all of the Train-
ing Committee
members, for devel-
oping the tracks.
And a

thank you to Manda

huge

Herzing, our
TDCAA  Meeting
Planner, and Patrick
Kinghorn, our Assistant Meeting
Planner, for putting together a
smooth event. And Patrick, I need to
pass along the compliments I got
about the band on the U.S.S. Lexing-
ton Thursday evening—outstanding!

Please be sure to always respond
to our speaker evaluation emails. We
take your comments very seriously,
and we need your input to continue
to improve our training.

Prosecutor of the Year

The 2015 State Bar Criminal Justice
Section Prosecutor of the Year is Jen-
nifer Tharp, CDA in Comal County.
Jaime Esparza, District Attorney in
El Paso, Hudspeth, and Culberson
Counties, presented the award at the
Annual. (Jennifer and Jaime are pic-
tured at right.) Jennifer is very
deserving of this honor. She has
proven to be a tireless advocate for
change in domestic violence prosecu-
tion, having worked with the Texas

Council on Family Violence in
statewide training efforts, and pro-
vided key legislative support for the
newly enacted Article 38.371 of the
Code of Criminal Procedure, which
expands the evidence available to the
trier of fact in DV cases.

But perhaps most im-
portant is her courageous
8 stand to support the rule of
law in her own courthouse.
| Every now and again a new-
ly elected prosecutor must
make the decision to go
toe-to-toe with judges who
ignore the law to impose
their personal visions of jus-
tice. It is a tough decision to
make, but we know that
once you make that deci-
sion, you are “all in.” Jennifer was
forced into that position, and she had
the courage to take on the fight for
the rule of law—and the legal horse-
power to win." Jennifer has provided
some great caselaw upon which pros-
ecutors can rely. So congratulations
to a courageous and independent
prosecutor!

Lone Star Prosecutor

Awards

In the May—June 2015 edition of 7he
Téxas Prosecutor journal, we high-
lighted the prosecution of Eric
Williams for the killing of Mark Has-
se, Mike McLelland, and Cynthia
McLelland. The murder of two Texas
prosecutors sent shockwaves through
our profession nationwide. I know
that we all slept better knowing that
Bill Wirskye and Toby Shook, two
former Assistant Criminal District
Attorneys in Dallas County, were
appointed to handle that death
penalty case as special prosecutors.
The trial itself took place in Rockwall
County, and Bill and Toby put
together a fine team to get the job
done.

It is with great pleasure that the
TDCAA Nominations Committee
and the TDCAA Board of Directors
announced the 2015 Lone Star Pros-
ecutor Award winners: the entire
team who worked to seek justice in
that case. They are (in alphabetical
order):
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Miles Brissette (former ACDA in
Tarrant County)

Kenda Culpepper (CDA in
Rockwall County)

Tom D’Amore (former ACDA in
Dallas County)

Danny Nutt (Tarrant County
CDA’s Office)

Mark Porter (Tarrant County
CDA’s Office)

John Rolater (ACDA in Collin
County)

Damita Sangermano (ACDA in
Rockwall County)

Toby Shook (former ACDA in
Dallas County)

Jerri Sims (AUSA in the
Northern District of Texas
and former ACDA in Dallas
County)

Lisa Smith (ACDA in Dallas
County)

Rhona Wedderien (Tarrant
County CDA’s Office)

Bill Wirskye (ACDA in Collin
County)

To make sure these folks get the
recognition they deserve, a formal
presentation of their award will be
made at the winter meeting of the
North Texas Crime Commission.
Thanks to all of you.

Prosecutors representing

Congratulations to Devon Ander-
son, DA in Harris County, on her
appointment by Governor Greg
Abbott to the Task Force on Improv-
ing Outcomes for Juveniles Adjudi-
cated of Sexual Offenses. In addition,
Governor Abbott designated Devon
as the Presiding Officer of the 13-
member panel, made up of law
enforcement officials, legal experts,
and juvenile specialists from around

the state. The task force is charged
with issuing policy recommendations
to improve outcomes for juvenile sex
offenders by studying the adjudica-
tion and disposition process and the
rehabilitative programming and serv-
ices available to those youthful

offenders. Good luck!

Thanks to Quinell Blake,
and welcome to Kelli

Enderli

Next time you call TDCAA, you will
likely have the pleasure of talking to
our new receptionist, Kelli Enderli.
Kelli comes to us from the world of
televised sports, having worked
behind the scenes at the Fox Sports
Television Network. Kelli’s a terrific
addition to the TDCAA family, so
please welcome her.

I'd be remiss if I didn’t also thank
Quinell Blake, our former reception-
ist, who after a long career in tele-
phone customer service (including
decades as a telephone customer serv-
ice specialist with major phone com-
panies), finally hung up the phone
and took the retirement job of her
dreams right by her house: school

crossing guard. Congratulations, Q!

The newest theory on

“over-incarceration”

Many of you recall that in the "90s
the prison-overcrowding problem
was initially blamed on prosecutors.
The claim at the time was that we
were filling prisons with sock thieves
and hot-check writers. Thankfully,
Dr. Tony Fabelo at the Criminal Jus-
tice Policy Council, did a ground-
breaking study of exactly who was
going to prison, for what crimes, and
for how long. This revolutionary

study, now replicated nationwide,
showed that decisions on who was
going to the pen were rational.
(Indeed, we are still looking for that
mythical sock thief in the big house.)
Based on the Policy Council’s study,
Texas rewrote the Penal Code in
1993, diverted 47 percent of the folks
eligible for pen time to state jails
(mostly drug and property offend-
ers), and beefed up capacity for vio-
lent offenders.

We know that the crime rate has
consistently fallen in the last decade,
and now that folks are feeling safer
and money is tight, advocates are
calling for a sharp reduction in the
size of prisons across the board. The
argument is that “a broken system”
has led to “over-incarceration.”

And as if to prove that nothing is
new, the New York Times newspaper
recently printed an opinion piece by
David Brooks, a noted journalist,
who argues that a law professor has
discovered “the real roots of mass
incarceration”: prosecutors. You can
read the article here: htep://www
.nytimes.com/2015/09/29/opin-
ion/david-brooks-the-prison-prob-
lem.html.

Professor John Pfaff in a law
review article titled, “The Macro and
Micro Causes of Prison Growth,”
argues that simple math reveals the
real reason prisons have grown: 20
years ago prosecutors brought felony
charges against one in three arrestees.
Today, we are bringing charges
against two of three arrestees. (A
PDF of Pfaff’s article is on our web-
site at www.tdcaa.com; look for this
column in this issue.) It’s as simple as
that: We have gotten more “aggres-
sive” in prosecuting violent criminals.

Continued on page 6
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Prosecutor booklets
available for members

e at the association offer to our

members a |2-page booklet
that discusses prosecution as a career.
We hope it will be helpful for law
students and others considering jobs in
our field. Any TDCAA

member who would like
copies of this brochure for a
speech or a local career day
is welcome to email the
editor at sarah.wolf
@tdcaa.com to request free
copies. Please put
“prosecutor booklet” in the
subject line, tell us how many
copies you want, and allow a

few days for delivery.

Continued from page 5

My first reaction is to say, “Thanks,”
as it is good to be appreciated for
doing your job well. But I dont
think it was meant as a compliment.

Phaff is quick to note that this is
still a theory, and he has no evidence
as of yet to back his claim. It would
be very interesting to take this theory
and see how it plays out in the Texas
experience. The Zimes said that pros-
ecutors have become “more aggres-
sive,” but think about that for a sec-
ond—doesn’t that just mean that
prosecutors have gotten better by a
third? After all, it’s not like 2015
prosecutors, getting bored towards
the middle of the week for the lack
of crime in their jurisdictions, go out
and find people to prosecute, people
we wouldn’t have touched back in
1995. We are still just prosecuting
the cases that come to us. And as far
as this vague notion that full prisons
are somehow bad, Texas prosecutors
are not out of step with the Texas
Legislature or the general public—
the Legislature has consistently
increased punishments for violent
crime over the last 20 years, and last
time I checked Texas juries were not
balking at handing down stiff sen-
tences to violent offenders.

So what if a study of Texas
indeed shows that prosecutors have
gotten better at securing convictions
and pen time? What then? At some
point in this discussion about “over-
incarceration,” we will have a discus-
sion about what drives big prison
numbers. Its the elephant in the
room. The only way any huge reduc-
tion in the size of the prison system
occurs is if the state slashes time
served for violent offenders—the
bad guys you are sending to the
pen—with the blessing of the Legis-

lature, juries, and the general public.
That is going to be a tough conversa-
tion. %

Endnote

| Inre Tharp; 2012 Lexis 6698 (Tex. App—Austin

August 9, 2012)(district court abused discretion
in over-broad discovery order); In re Tharp, 351
SW3d 598 (Tex. App—Austin 201 I)(district
court abused discretion in authorizing cash
deposit bonds); In re State ex rel. Tharp, 393 S.W.
3d 731 (Tex. Crim.App. 2012)(district court erred
by discharging a jury after a guilty plea to the jury
and assessing punishment); State v. Villareal, 418
SW3d 920 (Tex. App—Austin 2013)(district
court abused discretion in accepting an open
plea, then finding guilt on a charge not in the
indictment and granting deferred adjudication).
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On becoming a small-town prosecutor

y jurisdiction is big. I
mean, really big. In fact,
when you add my three

counties together, the area is bigger
than Rhode Island. Granted, Rhode
Island is pretty small, but it is a szaze
after all.

The population of my district,
on the other hand, is pretty small.
Well, its very small.
How small? You could
easily fit the entire pop-
ulation of my three
counties into the Amer-
ican Airlines Center to
watch a Dallas Maver-
icks game. That’s small
for square mileage the
size of Rhode Island.

As a rural prosecu-
tor, I encounter a num-
ber of interesting issues
that prosecutors in big-
ger jurisdictions gener-
ally do not have to deal with. For
example, a couple of years ago I
coached my son’s soccer team. When
I reviewed the team roster, I discov-
ered that I had previously sent two of
the eight players’ fathers to prison.
That made player drop-off and pick-
up a little awkward. And last season,
I coached my son’s baseball team
while there was an outstanding
motion to revoke one player’s father
through the whole season. The
father was on the lam and never
showed up for a game. And eating in
restaurants is always a treat for a
rural prosecutor. It’s hard to explain
the feeling you get when the cook
comes out of the back and says,
“Howd that taste?”—and you recog-
nize him from putting him on felony
probation the previous week. Ack!

But being a rural prosecutor has
its perks. The commute is great. My
office is a mile and a half from my
front door and the drive never takes
more than five minutes. My wife,
Meg, and I also have plenty of room
for four kids, a big garden, and over a
dozen hens in our two-acre yard.
And rural prosecutors get to handle
some unusual cases.
(Despite the sparse pop-
ulation in my district,
there is always some-
thing interesting going
on.) Over the last few
years | have prosecuted
oil theft, cattle theft,
theft of copper rolls from
the power plant, taking
of wildlife
(e.g., illegal deer hunt-
ing), theft,
antique tractor theft,

theft of hay, and theft of

anhydrous ammonia tanks. The peo-

resources

tractor

ple who stole the anhydrous were
Aryan Circle members from Fort
Worth, and they were hoping to
have enough chemical to manufac-
ture meth for a couple of years.
Instead, they all went to prison.

Whenever I give a presentation
at a conference, I enjoy telling the
audience that I am the top prosecu-
tor in my office. I also tell them that
I am the head of grand jury intake,
the appellate section, the trial sec-
tion, and the special crimes unit
... before finally revealing that I am
the only lawyer in the office. That
almost always gets a chuckle.

I never planned on being a
small-town prosecutor, but fortu-
nately everything worked out just
right. It involves a few twists and

turns that include Mardi Gras, the
Old Ebbitt Grill, the Peace Corps, an
Achuar Indian, and a fruit bat, and it
concludes with Chuck Norris.

The first break

After my second year of law school at
Tulane in New Orleans, I worked at
a summer job in Houston. The firm
was top-notch and I liked the peo-
ple, enough so that I accepted a job
there at the start of my third year to
work in corporate finance after law
school. (And if that had actually
happened, I would never have risen
to the glorious heights of rural prose-
cution.) Fortunately, I had a change
of heart during Mardi Gras that
March. My roommate’s brother, a
lawyer at a big firm in Washington
D.C., came down for a few days of
rest and relaxation. As we hung out
at Pat O’Brien’s Piano Bar, he
extolled the virtues of life in D.C.
He was on the recruiting committee
of his firm and wanted to know if I
would be interested in flying up for
an interview. Within a month I had a
new job in our nation’s capital.

After I had been in D.C. for a
few months, a colleague arranged a
happy hour meet-and-greet with
some of her law school friends at the
Old Ebbitt Grill. That is where I met
Meg—we were engaged five months
later and married a year later in
Charlottesville, Virginia.

After a couple of years in “big
law,” I decided that I was ready for a
change. Corporate finance, mergers,
and acquisitions just aren’t as excit-
ing as it seems. (I guess they don’t
even seem exciting, do they?) My job
involved a lot of desk time reviewing

Continued on page 8
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Continued from page 7
and preparing documents like SEC
filings, confidentiality agreements,
and merger agreements. I also did
due diligence on merger targets,
which involves spending a lot of
time reviewing corporate documents
in small rooms. If you are getting
bored just reading about it, imagine
what it was like to do for three years.

In 2002, Meg and I decided to
do something completely different.
We left our jobs in Washington,
D.C., and joined the Peace Corps.
We asked to be placed in Latin
America, but our first offer was to
serve in Bulgaria. Fortunately, that
offer fell through and a couple of
weeks later we received an offer to
serve in Ecuador. As soon as the offer
popped up, we

Ecuador all over the place. For exam-

started  seeing
ple, the day we received the offer we
went for a walk in a park in North-
ern Virginia and stumbled upon an
Ecuadorian festival in the park.
What a coincidence! A couple of
weeks later we signed up for a con-
tinuing education Spanish class at
Georgetown University. And our
teacher—yep, she was from Ecuador.

In February of 2003, we set off
for Ecuador. After three months of
training in the coastal region, we
moved up to the mountains of
southern Ecuador for our two-year
stint. We lived in a beautiful little
village in the mountains at 8,800
feet. The weather was cool, the
scenery was amazing, and the people
were awesome. Of course there were
some slight drawbacks. We had a
couple of holes in the ceiling, and
you could see the sky if you stood in
the right spot. There were occasional
mice. And our water went on the
fritz every few days and would stay

off for up to a day or two, depending
on the rain. We had to boil the water
from the tap. It had an oily sheen on
top and red flakes in the bottom.
Strain it through a coffee sock and
voila, the reddish, cloudy water tast-
ed just like you think it would. And
of course there were the bucket
baths. Nothing like taking a “show-
er” by using a Nalgene bottle to
scoop water out of a big bucket to
pour over your head. Refreshing!

But I digress. I am sure you are
wondering what this has to do with
becoming a rural prosecutor—and
where Chuck Norris fits in. Trust
me, we'll get there soon.

An Achuar and a bat

At the end of our two-year stint in
Ecuador, Meg and I decided to
extend our Peace Corps service for
another year in the Galapagos
Islands. Before we started that third
year, we traveled around Ecuador. In
April of 2005, my brother and his
wife came to visit us. We took a spe-
cial vacation to the Amazon and
stayed at an eco-lodge that is only
reachable by jungle airstrip and boat.
It was run by the local Achuar Indi-
ans. On our second day we went for
a visit to a nearby village and then
for a hike in the jungle. As we were
walking through the jungle with our
Cristobal, he
stopped the group and told us that

guide, suddenly
he had encountered a very powerful
sign. A bat had eaten some fruit and
left the seeds on the trail. Crisobal
told us that this important “sign”
meant that someone in our group
was pregnant. The same thing hap-
pened the next day, and according to
Cristobal, encountering seeds on the
trail twice in two days was irrefutable

proof that someone was pregnant.

Turns out, Meg was indeed
pregnant—which we confirmed
with a non-fruit-bat test upon our
return from the jungle. The preg-
nancy forced us to separate from our
Peace Corps service prior to our
move to the Galapagos. We had not
been looking for jobs and decided to
just return stateside while we did
some searching. The most conven-
ient location was my hometown,
Vernon, where I could work at my
father’s law firm doing general prac-
tice and criminal defense while I
looked for jobs elsewhere. I never
thought I would return to Vernon
for good—it was supposed to be
temporary. And my poor wife, she
wasn't even from Vernon. But after
living in rural Ecuador for two years,
she was really impressed with Ver-
non’s paved roads, readily available
tap water, hot showers, and grocery
store.

And I enjoyed working with my
father. He had been district attorney
in Vernon during the *70s and ’80s,
and being a prosecutor was always
something I had considered. Late
that summer, the then-district attor-
ney resigned to run for judge. After
discussing it with my wife, I decided
to take the plunge, and I announced
my candidacy for office.

Whats up, Chuck?

Because of the timing of the prior
DA’s resignation, a special election
was called in 2006 to fill what
remained of the unexpired term. A
few weeks after I announced my can-
didacy, another attorney filed his
paperwork and announced. Shortly
thereafter, the governor appointed
him to the position. I went from
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running for an open seat to running
against an incumbent in a matter of
weeks.

That wasn’t the worst of it. Dur-
ing the heat of the campaign, my
opponent was endorsed by the one,
the only, 7he Chuck Norris. Mr.
Norris did a radio spot where he ref-
erenced his past as a television Texas
Ranger and said that he supported
my opponent. Devastating. My
opponent was endorsed by the man
who can give poison ivy a rash.
Undeterred, I continued with my
campaign, and when all of the votes
were counted, I came out on top. I
defeated Chuck Norris.

A couple of weeks after assum-
ing the office, my staff bought me a
gift to commemorate the victory. It
is a toy gerbil dressed in a karate out-
fit with nunchuks. When you push
the button on the gerbil’s hand, it
twirls the nunchuks and sings
“Kung-Fu Fighting” in a chipmunk

voice. Priceless. It still sits on the
shelf behind my desk today (there it
is in the photo below).

The last nine years as a rural
prosecutor have been incredible. As
the only attorney in the office, I han-
dle every case from intake to trial to
appeal. I have no one else to push the
cases onto. Unfortunately, that
means that I get stuck trying the
occasional state jail felony possession
case, but on the bright side, I am
responsible for each and every case,
and if I obtain an indictment, I am
the one trying it. As my own appel-
late lawyer, I have to read my tran-
scripts and prepare my arguments
for the court of appeals. I've argued
several cases at the court of appeals,
and it really causes me to focus on
getting things right at trial because I
know I'll have three sharp appellate
judges putting my actions under the
microscope.

So there you have it. Now you
know how Mardi Gras, the Old
Ebbitt Grill, the Peace Corps, an
Achuar Indian, a fruit bat, and
Chuck Norris all led me to a life as a
rural prosecutor. I wouldnt trade

it—or the story—for anything.

N EWSs
WORTHY

Upcoming
TDCAA seminars

Elected Prosecutor Conference
(open to elected prosecutors and
their first assistants), December 2-4,
2015, at the La Cantera Hill County
Resort, 16641 La Cantera Pkwy., in
San Antonio.

Prosecutor Trial Skills Course (open
to prosecutors with less than six
months of experience), January
10-15, 2016, at the Radisson Town
Lake, 111 E. Cesar Chavez, in Austin.
Investigator School, February 8-12,
2016, at the Omni Colonnade, 9821
Colonnade Blvd., in San Antonio.
Investigating and Prosecuting Sexu-
al Assaults of Children, April 12-15,
2016, at the Wyndham San Antonio
Riverwalk, 111 E. Pecan St., in San
Antonio.

Civil Law Seminar, May 11-13, 2016,
at the Omni Southpark, 4140 Gover-
nor’'s Row, in Austin.

Evidence Seminar, June 15-17, 2016,
at the Intercontinental Dallas, 15201
Dallas Pkwy., in Addison.

Registration for seminars is online
only and is available at www.tdcaa
.com/training about three months
before the seminar. Hotel information
is also on our website. =

www.tdcaa.com ¢ The Texas Prosecutor journal « November—December 2015



VicTIiIMS

SERVICES

Prosecutors’ sensitivity toward crime victims

ecently, at our TDCAA
Annual Criminal & Civil

aw Update in Corpus
Christi, I had the privilege of visiting
TDCAA Research
Attorney (our former coworker) Jon

English.

Last spring, Jon took a job as a

with former

prosecutor in the Criminal District

the ordeal of telling the story of her
abuse yet again. As the prosecuting
attorney, Jon alone had the ability to
stand up for that victim in that
moment—a VAC couldn’t have done
what Jon did in open court. And I
was so glad he was there to protect
this woman who was already pretty

fragile.

Attorney’s Office in
Galveston  County.
While we hated to
see Jon leave
TDCAA, we were all
thrilled for him to

have the opportunity

to prosecute cases.
At the
Jon

Annual
seminatr, was
eager to tell us about
prosecuting his first
jury trial involving a
crime victim. As I listened to him
recount his steps in trying the case, it
was so very refreshing to hear a
young prosecutor express how diffi-
cult a trial must be for crime victims
and his true concern for this one in
particular. The victim testifying in
Jon’s case was an adult, but many
years before (when she was a child),
she had been the victim of abuse and
had had to testify against her offend-
er in court. The defense attorney (in
this most recent case) had carelessly
asked a question about the victim’s
prior involvement in the criminal
justice system—which would’ve
required her to tell a bunch of
strangers (people in the courtroom)
about the earlier trial and her painful
abuse.

But Jon (such a quick thinker!)
would not have it. He quickly piped
up with an objection, preventing this
witness from having to go through

Jon knew that there are
certain ethical limitations
between the association of
prosecutors and crime vic-
tims, but it was also clear
that he shared in the vic-
tim’s emotions with gen-
uine human understand-
ing. “Shared emotions” are
a very important element
when it comes to crime vic-
tims. If a victim has an
opportunity to share her
emotions with the prosecutor, then
the two can become jointly commit-
ted to their respective roles in a case.

In my past working experience, I
actually had a prosecutor say to me
once, “Victims, schmictims—I can’t
be bothered. I have a job to do.” But
when talking to Jon, I saw a different
attitude. Our interaction inspired
me to hope that the old attitude of
“victims schmictims” might be
changing to one of compassion—
prosecutors devoting more time to
understanding where the victim is
right now in her life and allowing an
in-person meeting with the prosecu-
tor (especially in death cases) when
possible.

In researching background
information on prosecutor-victim
sensitivity, I located a journal article
outlining a research study conducted
and supported by a federal grant
from the National Institute of Jus-

tice. Below, I've shared with you
highlights of the study I found inter-
esting in regards to prosecutor-vic-
tim sensitivity.

The study included 32 grieving
victims whose loved ones were mur-
dered between 1994 and 1999 in
Union County (a pseudonym) and
published in the spring of 2013 in
the Law & Social Inquiry, a journal
of the American Bar Association.'
Twenty of the 32 bereaved victims
had met in-person with a county
prosecutor, and these 20 participants
were the primary source of victim
data in the study.

Researcher Sarah  Goodrum
explained that some of the data came
from bereaved victims’ responses to
questions about the criminal justice
system in general and the local dis-
trict attorney’s office in particular.
These questions included:

1) What was the most difficult
part of the district attorney’s office’s
involvement in this case for you?

2) What was the most positive
part of the district attorney’s office’s
involvement in the case for you?

3) If you could change any-
thing about the way the district
attorney’s office worked with you,
what would you change?

The study showed that partici-
pants “shared emotions” when they
met in-person with the prosecutors,
and that sharing built a connection
between the crime victims and prose-
cutors and improved victims’ experi-
ences with the criminal justice sys-
tem.

The grieving victims in the
study wanted a prosecutor who
shared—
their devastating grief over a loved
one’s murder. When asked what the

understood—and even
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prosecutor did to make their experi-
ences with the criminal justice system
easier for them, 17 of the 20 bereaved
victims (85 percent) who met with a
prosecutor mentioned the prosecu-
tor’s heartfelt compassion for them
and their deceased loved one.

Although Article 56.02 of the
Texas Code of Criminal Procedure
affords crime victims their legal
rights, it is not always a given that the
crime victim will have the opportuni-
ty for “shared emotions” with a pros-
ecutor. However, the study found
that prosecutors often honored vic-
tims’ desire for interaction with the
prosecutor and considered their
input on case decisions.

I have found in my past work
experience, victim assistance coordi-
nators (VACs) can act as a liaison
between prosecutors and crime vic-
tims to create necessary boundaries
during the judicial process. During
early interaction with victims, the
VAC must explain:

*  what role the prosecutor plays in
the case;

e that the prosecutor represents
the State and is not the victim’s pri-
vate attorney;

* that the information the victim
shares with the VAC must be relayed
to the prosecutor; and

* that the crime victim’s wishes for
the outcome of the case will be
relayed to the prosecutor but ult-
mately it is the State’s case, the prose-
cutor represents the State, and there
are never any guarantees of the out-
come.

My wish is for prosecutors, vic-
tim assistance coordinators, and
court staff to not be so quick to judge
crime victims, to take a step back-
ward and put themselves in the vic-
tim’s shoes, and to try to understand

her feelings and respect her unfortu-
nate situation. After all, we at any
given time could be faced with some
of their same circumstances through
no doing of our own. Try to look at it
this way: Each case is an opportunity
to invest in a person’s life. Yes, we
want to put the bad guy (or gal) away,
but win or lose the case, we want to
make sure the victim knows she was
supported and her emotions were
shared during her interaction with
the criminal justice system.

After Jon had told me about his
first trial, I thanked him for his com-
passion and understanding for the
crime victim and told him it was my
hope for the next generation of
young prosecutors to be as empathet-
ic as he was while carrying out their
duties as prosecutors. As it says in the
Scriptures, “But we proved to be gen-
tle among you, as a nursing mother
tenderly cares for her own children.
Having so fond an affection for you,
we were well-pleased to impart to
you not only the gospel of God but
also our own lives, because you had

become very dear to us.” (1 Thessalo-

nians 2:7-8 [NASB])

Free training

on protective orders
All year, we have been training people
on protective orders for free. Our last
such training in 2015 will be in con-
junction with our Elected Prosecutor
Conference on Wednesday, Decem-
ber 2, from 10 a.m. until noon at the
La Cantera Resort in San Antonio.
The training covers the differences
between statutorily available types of
protective orders (including final
protective orders, emergency orders
and temporary ex parte orders); juris-
diction for each of these types of
orders; additional measures of pro-
tections for victims, such as safety
planning, community resources, and
conditions of bond; working with
other stakeholders—including local
law enforcement, state agencies, and
nonprofits—for victim safety and
restoration; and prosecuting viola-
tion of protective order and bond
cases.

All attendees will receive a free
copy of a protective order manual,
including sample forms and docu-

Continued on page 12

Left to right: Donald W. Allee, Kendall County Attorney; Michelle Jurica, Victim Services Advocate;
Fran Craig, Victim Services Coordinator; Darrell L. Lux, Kendall County Judge; and Nicole S. Bishop,

Assistant County Attorney.
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Continued from page 11

ments on a CD. To register for this
seminar, check the appropriate box
on the online registration page of
the Elected Prosecutor Conference,

www .tdcaa.com/training.

In-office VAC visits

I recently visited the Kendall Coun-
ty Attorney’s Office in Boerne to
assist with victim services (see the
photo below). Assistant County
Attorney Nicole Bishop contacted
me by email, we arranged a conven-
ient date for their office, and I trav-
eled to Boerne. New VAC Michelle
Jurica was only weeks into her posi-
tion, and it was truly inspiring to
spend the day in that office visiting
with staff and introducing Michelle
to our mandated duties as VACs as
set out in the Code of Criminal Pro-
cedure.

TDCAA’s Victim Services Proj-
ect offers in-office support to the
victim services programs in prosecu-
tor’s offices. We at TDCAA realize
the majority of VACs in prosecutor’s
offices across Texas are the only peo-
ple in their offices responsible for
developing victim services programs
and compiling information to send
to crime victims as required by
Chapter 56 of the Code of Criminal
Procedure. We realize VACs may not
have anyone locally to turn to for
advice and at times could use assis-
tance or moral support.

Please email me at Jalayne
.Robinson@tdcaa.com for inquiries
or support or to schedule an in-
office consultation.

Endnote

I Goodrum, S. (2013). Bridging the gap between
prosecutors' cases and victims' biographies in the
criminal justice system through shared emotions.
Law &  Social  Inquiry, 38(2), 257-287.
doi:10.1'1'1/1si.12020.

TDCAF NEWS

Management training for
prosecutors is coming

¢ all know a prosecutor’s
job description as pro-
vided in Article 2.01 of
the Texas Code of Criminal Proce-
dure: “It shall be the primary duty of

all prosecuting attorneys ...

not to

convict, but to see that
justice is done.” But
implementing this duty
is a whole other ball-
game. Implementation
of this special duty is
what we call manage-
ment.

Elected prosecu-
tors must not only
define justice, but also
implement the meth-
ods to see that justice is
done. This special duty
means that elected prosecutors and
their management teams must effec-
tively lead their staffs and other law
enforcement down this narrow path.
Policies must be drafted to serve as
road maps, and excellent communi-
cation must exist to ensure that the
management team’s concept of jus-
tice is heard and understood at the
lowest levels of an office’s operation.
This new area of training is a focus of
the Foundation, which is actively
seeking support for a comprehensive
management training program for
Texas prosecutors.

Management is a difficult task.
Quite often, the individuals who are
promoted into management posi-
tions do so because of their court-
room success, as opposed to their
ability to manage other people. That’s
understandable. Our job is to make
sure that skilled trial prosecutors

learn the skills to manage others in
the office. That is a different set of
abilities that’s not really addressed in
current law-office management pro-
grams, which focus on civil law-office
management.

Thus, in March 2016,
TDCAA will host its first
three-day Prosecutor
Management Training in
| Fredericksburg. We have
woven various manage-
ment topics into our other
courses over the last sever-
al years, but this training
will be dedicated to this
subject alone. Enrollment
will be limited in this first
year to approximately 36
attendees due to space
limitations. The course will begin on
Sunday, March 6 and go through the
morning of Tuesday, March 8, 2016.
Be sure to keep an eye out for a
brochure and website announcement
in December to apply.

Training our trainers

When the State first invested in pro-
fessional prosecution back in 1979, 1
doubt our leaders knew how far we
could come in 36 years. The Profes-
sional Prosecutors Act of 1979,
which represented a commitment by
Texas to devote resources to criminal
prosecution, focused attention on the
continuing need to train young
lawyers and office personnel. Those
of us who are in the trade today
“caught the wave” of training that
began in the 1980s, and we have seen
the benefits.
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The Foundation is proud to
support a keystone to that training:
production of our yearly Train The
Trainer course. This course, first
developed in the 1990s by the
National Highway Traffic Safety
Administration, sought to replace
the “get up and give a talk” approach
to adult education with a method of
training lawyers in the art of passing
their skills on to others. From
designing course objectives to decid-
ing on useful PowerPoint graphics, a
lot goes into an effective learning
event.

This year, TDCAA—with criti-
cal support from the Foundation—
will host its Train the Trainer pro-
gram March 8-11 in Fredericks-
burg. This is our chance to take
those rising stars in the courtroom,
in the office, and in the field and
help them become stars at TDCAA
seminars. This is a limited-enroll-
ment, invitation-only course, but if
you have knowledge and skills that
you want to pass on to others (or if
you supervise such a person in your
office), please let us know! This is
just one way the Foundation sup-
ports professional prosecution in

Texas.

A s

THE JUDGES

SAw IT

Must a suspect actually
commit a traffic violation
to give an officer
reasonable suspicion?

warrantless temporary de-
Aention, such as a traffic

top, is lawful when a peace
officer has reasonable
suspicion to believe that
an individual is violating
the law. Reasonable sus-
picion exists if the officer
has specific, articulable
facts that, when com-

bined with

inferences from those

rational

facts, would lead him to
reasonably suspect that a
person has engaged, is
engaging, or will soon be
engaging in criminal
activity.! Officers make
this determination by considering
the totality of the circumstances at
the time of the detention.?

The Court of Criminal Appeals’
recent decision in Jaganathan v. State
examines the reasonableness of a
traffic stop where, in addition to the
officer’s testimony, there was video
evidence of the traffic stop. The
defendant in this case was driving
her vehicle eastbound on Interstate
10 in Chambers County. A DPS
State Trooper initiated a traffic stop
because Ms. Jaganathan was driving
in the left lane without passing. Dur-
ing the stop, the officer smelled mar-
jjuana, and a search of the truck
revealed more than 5 pounds of mar-
jjuana. After her arrest and indict-

ment for possession of marijuana,
the defendant challenged the traffic
stop, and both a court of appeals and
the Court of Criminal
Appeals have weighed in
on the issue—with differ-
ing results.

Left lane for
passing only
The Transportation Code
states that the operator of
a vehicle shall comply
with applicable official
traffic-control devices and
that a “left lane for passing
only” sign is such a
device.> If there is a sign
present that says the left lane is for
passing only, it is a traffic offense to
drive in the left lane when not pass-
ing another vehicle.*

The officer in this case was trav-
eling on a section of Interstate 10
that has three lanes. While he was in
the right lane, he observed traffic in
the middle and left lanes. The defen-
dant, who was traveling in the left
lane, passed a “left lane for passing
only” sign. The video from the cruis-
er’s dashboard camera shows that the
defendant was at the front of a short
line of vehicles traveling in the left
lane. After passing the sign, she con-
tinued in the left lane.

The officer began shifting his
vehicle from the right lane to the left

Continued on page 14
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Continued from page 13

lane and eventually got behind the
defendant. As he followed her, the
middle lane was clear of traffic, and
the defendant did not pass any other
vehicles. The defendant flipped on
her left turn signal, then turned it off
and activated her right turn signal
before moving into the middle lane.
The officer then initiated a traffic
stop for remaining in the left lane of
the highway without passing, and
then he found all that marijuana.

Motion to suppress

The defendant filed a motion to sup-
press evidence of the marijuana,
challenging the validity of the traffic
stop. The trial court denied her
motion, but the Fourteenth Court of
Appeals disagreed with that ruling
because the officer did not have rea-
sonable suspicion that Jaganathan
committed the traffic violation of
driving in the left lane without pass-
ing.?

In coming to this decision, the
Fourteenth Court reviewed prior
authority from the Court of Crimi-
nals Appeals analyzing the offense of
driving in the left lane without pass-
ing, Abney v. State. In that case, the
high court determined that the offi-
cer did not have reasonable suspicion
to stop the defendant for this offense
based on the following facts:

* the officer followed the defen-
dant for one mile,

* the only sign that indicated “left
lane for passing only” was approxi-
mately 15 miles earlier, and

*  he had no idea when the defen-
dant entered the highway. There was
simply no evidence to support that
the defendant had driven past the
sign and continued to drive in the
left lane.

In Jaganathan, the Fourteenth
Court relied heavily on evidence
from the officer’s dashboard video
camera to make a determination
regarding reasonable suspicion. The
court presented very detailed factual
findings in its opinion regarding the
defendant’s actions and her proximi-
ty to other vehicles. The court
observed that the defendant did pass
one vehicle while in the left lane after
she drove past the “left lane for pass-
ing only” sign. The court reasoned
that due to the placement of other
vehicles on video, the defendant may
have thought it unsafe to move back
into the middle lane after passing.

The court also took note that
the officer’s actions may have influ-
enced the defendant’s driving behav-
ior, suggesting because he approach-
ed her vehicle at a high rate of speed,
she may have slowed down, thus
hindering her ability to pass the car
in the middle lane.

And finally, the court had a real
problem with the officer’s timetable
and had no confidence that the offi-
cer allowed enough time to develop
reasonable suspicion—this, based on
the court’s calculations that only 45
seconds had elapsed from the time
the defendant passed the “left turn
for passing only sign” to when she
was stopped.

The CCA weighs in
The Court of Criminal Appeals dis-

agreed with the lower court’s analy-
sis, finding that the Fourteenth
Court improperly provided justifica-
tions for why Jaganathan could not
move her vehicle to comply with the
law. To correct course, the Court
boldly stated that the question in
this case is not whether the defen-

dant was guilty of the traffic offense
but whether the officer had reason-
able suspicion that she was.”

The video evidence in this case
put the two appellate courts at odds.
Obviously there is going to be a dif-
ference between what an officer sees
during an ongoing event and the
video surveillance depicting the
event. In coming to its conclusion
that the officer did not possess rea-
sonable suspicion for the traffic stop,
the lower court was presumably able
to review and enlarge the video sev-
eral times and make notations about
the positions of each vehicle on the
highway, their speeds, distances
between cars, etc.—as did the Court
of Criminal Appeals. But the high
court’s review of events did not nec-
essarily coincide with that of the
Fourteenth Court.

In bringing the focus (appropri-
ately) back to the officer’s observa-
tions of the traffic violation, the
Court of Criminal Appeals keenly
noted: “We would be much closer to
knowing what the officer observed if
we were to view the video only one
time, from start to finish, without
stopping. But even then, we might
not focus on what the officer focused
on at the time of the stop.”

The Court criticized the lower
court for failing to review the evi-
dence as a whole (the officer’s testi-
mony and the video) in the light
most favorable to the trial court’s rul-
ing, which is the proper standard of
review. The Court disagreed with the
lower court’s assertion that the video
plainly showed the defendant could
not safely change lanes and noted
while that was certainly a possibility,
it was not obvious from the video.
This properly

theory is more
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advanced as a defense of necessity to
the traffic offense—an officer’s sus-
picion is not unreasonable just
because facts surrounding the sus-
pected offense might ultimately
show a defense to the conduct. That
is important to remember.

Also key: A determination that
reasonable suspicion exists does not
equate to a determination of guilt,
which would require ruling out defens-
es or the possibility of innocent con-
duct.’ The reasonable suspicion stan-
dard accepts the risk that officers
may stop innocent people," and the
mere possibility that an act is justi-
fied will not negate reasonable suspi-
cion." Because the record in this case
established that the defendant passed
the “left lane for passing only” sign
and stayed in the left lane without
passing, the officer had reasonable
suspicion to stop her.”

Jaganathan is a great guideline
case for evaluating reasonable suspi-
cion when prosecutors have evidence
from sources other than an officer’s
testimony. In our society there is an
increased preference for video evi-
dence (“Was the receiver in bounds
or out? Let’s run it back and see it in
slow motion”), and the Court of
Criminal Appeals reminds us that
reasonable suspicion is established
through an officer—even if a review-
ing court disagrees after review of the

play.

Endnotes

| Abney v. State, 394 SW.3d 542, 548 (Tex. Crim.
App. 2013).

2 1d.at 547.

3Tex.Trans. Code §541.304(1).

4Tex.Trans. Code §542.301; Abney, 394 SW.3d at
548.

5 Jaganathan v. State, 438 SW.3d 823 (Tex.
App—Houston [14th Dist.] 2014, pet. granted).

6 Abney, 394 SW.3d at 549-550.

7 Jaganathan v. State, No. PD-1189-14, 2015 WL
5449576 (Tex. Crim.App. Sept. 16,2015).

8 Jaganathan, 2015 WL 5449576 at *2.

9 United States v.Arvizu, 534 US. 266,277 (2002).
10 lllinois v. Wardlow, 528 U.S. 1 19, 125 (2000).

I'l Jaganathan, 2015 WL 5449576 at *3.

12 1d.
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Free money!

ho doesn’t want free money,

especially when it helps towards
a college education? Well, TDCAA’s
Investigators Section awards two
scholarships every year to children of
current TDCAA members. And the
Investigator Board recently increased
them from $750 to $1,000 each.

Our scholarship program was ini-
tiated in 2002 by the Investigator Sec-
tion Board of Directors with the
objective of encouraging our future
through the support of our present.
The first scholarship is awarded at the
TDCAA Investigator School every
February and is open only to the chil-
dren of members of the Investigator
Section. The second scholarship is
awarded at the TDCAA Annual Crimi-
nal & Civil Law Update in September
and is open to the children of all
TDCAA members. These scholarships
are funded by you, TDCAA members,
through sales of TDCAA merchandise
at both conferences and by a silent
auction during Investigator School.

Scholarships are awarded based
on scholastic achievement; school,
civic, and community activities; and a
written essay on topics that frequent-
ly change. All awards are final and are
contingent on the availability of
funds. Awards are paid to the recipi-
ent or registrar (or equivalent) of the
recipient’s school. Past recipients are
not eligible.

The winner of the February 2015
scholarship was Brittni Franklin, who
attends Texas A&M University. Her
mother is Investigator Kim Franklin
with the Montgomery County DA's
Office. The winner of the September
2015 scholarship was Delaney Neal,
who attends Sam Houston State Uni-
versity. Her father is Investigator Rod-
ney Neal with the Collin County Crim-
inal DA's Office.

Completed applications must be
postmarked by December 1 for the
award given in February and by July 1
for the award given in September.
More information on eligibility and
the application process can be found
on the TDCAA website; just search for
“scholarship.”
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Award winners from the Annual Update

TOP PHOTO: Ryan Calvert, Assistant District
Attorney in Brazos County (pictured at right)
was honored with the C. Chris Marshall
Award at our Annual Criminal & Civil Law
Update in Corpus Christi. This award recog-
nizes distinguished faculty, and it was pre-
sented to Calvert by Kathy Braddock (at left
in photo), Assistant District Attorney in Har-
ris County and Chair of TDCAA's Training
Committee. 