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Investigation and Prosecution

Of Police Misconduct – A Summit

November 19-20, 2015

Report


In the wake of the continued national spotlight on police use of force incidents, the Texas District and County Attorneys Association applied for and received a grant from the Texas Court of Criminal Appeals to host a two-day summit of Texas prosecutors.  The purpose of the summit was to bring together a select group of prosecutors experienced in investigating and prosecuting police use of force cases to discuss current practices and challenges in Texas.


This report reflects the discussion of the group, and suggests possible action items for the Association and the profession in Texas.  It is contemplated that this report will be reviewed and discussed by Texas prosecutors, and through TDCAA action will be taken to enhance the ability of prosecutors to serve justice in these challenging cases. 
I. The Current Landscape: An Overview of Recent Cases, 
Outcomes, and Legislative Responses

Moderated by Rob Kepple, TDCAA, Austin


The group recognized quickly that police use of force cases are very different than the criminal cases we normally investigate and prosecute.  This is not something that is regularly communicated to the general public.  The group identified many aspects of these cases that are unique: 
· Police officers have a duty to get involved when it appears crime is afoot – Art. 2.13 CCP, Duties and Powers, mandates that officers shall make arrests and otherwise “interfere…to suppress crime.”

· In very real terms the police work for the community – us – to stop the bad guys. 

· There is a trust issue between prosecutors and law enforcement – prosecutors often work with police in one case, then they have to examine/evaluate their behavior in another. Police must trust prosecutors in both instances if we are to effectively address crime in the community together.
· Prosecutor power and discretion is being scrutinized like never before. The public increasingly is seeking explanation for decisions, especially when the result in one case is different than in another, seemingly similar case. 
· By the very nature of grand jury law, decisions and the reasoning behind decisions exonerating police officers in use of force cases are largely secret. This continues to breed discontent and suspicion that “the fix is in.”

· Police are trained in the use of force and are trained to use force under certain “rules of engagement.”
· Police officers, even though expected to rely on training and experience, have the right to rely on basic legal principles such as self defense.   

· In any given situation, police officers are still human. Grand juries and trial juries are inclined to forgive a well-intentioned officer who, acting without malice, makes a mistake – even if it leads to death or serious injury.
Therefore, this group of experienced prosecutors appreciated why there are few indictments, and fewer convictions, in these cases.  

As of Oct. 10, 2015, in Texas there have been 103 deaths involving police conduct (shootings, traffic accidents, suicide-by-cop, resisting arrest and later death at hospital or jail).  In reaction to this national issue, the 84th Texas Legislature considered many legislative proposals:

· Grand jury reform – abolish commissioners (passed), more transparency.

· Disqualification of local prosecutor and appointment of the AG.

· Disqualification of local prosecutor and appointment of a special prosecutor.

· Statistics on police shootings (passed).

It is likely that some of these measures will be considered again in the 85th Legislative Session. 


Nationally, New York and California have both seen action by their political leaders in response to this issue:

· New York has barred local prosecutors from investigating/handling these cases (NY Exec. Order 147).
· California has banned grand juries for police use of force cases – hearings must be public.
Rob presented his working theory that there are three key components to criminal justice – law, procedure and perception.  One may look at this as a triangle, with perhaps all three sides being equal.  What is significant is that perception is a part of this equation. It is not enough that an investigation was fairly done and the law and procedure have been properly applied – it must also appear fair for prosecutors and the system as a whole to enjoy the support of the public. Indeed, in circumstances like this national debate, it may seem that perception has become a larger side of the triangle than the others, and that is a challenge for prosecutors.


Because of 24-hour media sources via the internet and social media, the public has much more access to information about these cases, including video of the incident. Perception of an officer cover-up can complicate the cases, and grand jury secrecy, even properly applied, exacerbates the situation in the case of a no-bill.  And even a modest protest, continuously looped on the cable news services, may take on a larger significance in the public’s eye.

II. Establishing a Communication Strategy and Trust in the Community
Moderated by Elton Mathis, CDA, Waller County


Elton Mathis, the Criminal District Attorney in Waller County, talked about engaging the community in the context of what he called a “major media catastrophic event.”  The event he discussed was the arrest, and subsequent death while in custody, of Sandra Bland.  During the Sandra Bland investigation, his office he received a media request for interview every 10 minutes. At one point, his office blocked all phone calls from numbers outside of Texas. Social media, even more than mainstream media, seemed to drive opinion and debate.  

Elton was in a unique position to discuss how to work with your community when such a case erupts.  Waller County has had a history of racial tension centered around criminal justice issues, and as a life-long resident of Waller County, Elton has a long-term view of how to work in his community.

First and foremost, there is no substitute for building community relationships as part of the normal work you do before a “major media catastrophic event” occurs.  Some key things to do before a crisis:

Know your community, and make sure your community knows you. How will they react to the event?  Elton recommends being engaged with the community personally and through social media:

· Get people in the community to provide support via social media.
· Have a social media presence – post things on your own official Facebook page (but not on others’ pages). 
· Assistant prosecutors are encouraged to pick a charity and get involved in community affairs.

Other summit participants agreed with this.  Collin County has worked on letting the public know the things they are doing right to build a good relationship with the community.

Montgomery County has designated a community development prosecutor (Tiana Sanford). They send prosecutors to talk to schools, crime watch neighborhoods, MADD, other community groups. The elected has a “Donuts with the DA” program. They have done a citizens academy. Part of the reason for the outreach is to educate the public on what prosecutors do. It is important that the community has confidence in the elected prosecutor, so you need to be sure you take the time for your community to know you.
Establish relationship with local media now. 

· Give them good stories that highlight justice in the courthouse.
· Be honest about shortfalls – nothing is perfect.
· Be candid and firm when you can’t tell them something.
· Tell them what you can.
· Report good things your office is doing in the community.

It just makes sense to have the media accustomed to visiting with the district attorney’s office on criminal justice issues. Having developed good relationships over time is vital when the crisis occurs. 

Develop a relationship with the FBI before the events happen.  Sooner or later, you will need them. Same for the local DPS captain. You may need a SWAT team.
Have a staff plan -- use your staff when appropriate.  An elected prosecutor should designate staff members to handle the following areas: 

· Public Information Act requests (from media/conspiracy theorists).
· Social media monitoring (lies/protests/bad information/ignorance).
· Media calls/emails. 

· Office security issues (physically/mentally/emotionally: Waller County received a number of death threats and threats to blow up the jail).
· Keep the key players posted on significant events.
Be prepared for other politicians.  They will show up, want to be on TV, and want to get daily updates.
Be prepared for the national media.
· Know that your story will be on not only the local news, but the national news.
· Be proactive on national programs. (Elton sent a one-paragraph bio and information about programs going on in his county to Anderson Cooper’s producer.)

· Choose the platforms that will reach the most people.
· Develop a rapport with producers and staff.

Internet/telecommunications.
· Waller County was trying to be hacked from all over the world during the event.
· Talk to your IT department.
· Ensure that employees do not make foolish decisions online and with emails.
Contact and inform the opponent’s family.
 Elton immediately reached out to the Bland family. The family quickly hired a lawyer, so all of the communication went through the lawyer.  Elton recommends that one person, perhaps a Texas Ranger, be the person through whom all information goes to the opponent’s family or lawyer.

Consider including special assistants on the team. Elton hired five special prosecutors sworn in as assistants. In that manner, he got the help he needed and maintained control of the case.  There are five because they are doing it for free and the work would be too much for one or two. The FBI has been overseeing the forensic and technical evidence. Texas Rangers are doing most of the work on the investigation. 
General.
· Assume everything you say to a reporter/on social media will be made public.
· Assume all texts and emails will be subject to a PIA request.
· TDRPC 3.07 and 3.09: Be mindful of ethical rules relating to information and confidentiality. Will what I say have a substantial likelihood of materially prejudicing an adjudicatory proceeding? (Asked in relation to releasing information or not.) Ensure your staff understands the game plan.

· Don’t neglect your family or employees – this is stressful for them. 
The DOJ Community Relations Division is a great resource. Synthia Turner of the Dallas office reported that they have been involved in almost every case Rob highlighted in his PowerPoint presentation.  Their role it to act as mediators between the public/victims and law enforcement. They get involved immediately – but it is a voluntary process. 
For the Future: Possible Resources for TDCAA Web Page
1. List examples of prosecutor-office Facebook pages and Twitter accounts

2. Stories in The Prosecutor about community-outreach efforts

3. Include Elton’s publicity to-do list on the website.

4. Sample Open Records responses?

5. Chart of what information/evidence is protectable and what can be turned over (DB will work with Bill Delmore)
III. Developing an Investigation Strategy Before an Event Occurs
Moderated by Jack Roady, CDA, Galveston

Role with Law Enforcement – establishing rapport.  The participants recognized that even as the elected prosecutor, you still are not in a position to order law enforcement around. For instance, Galveston has 26 law enforcement agencies in the county – all different, all with different egos. The optimum is to establish good rapport.  In Galveston, for instance, there is a regular breakfast once a month with the chiefs for an “airing of grievances.” Collin County has a working group with emerging issues in law enforcement with the chiefs. Officer-involved shootings and DNA are among the topics. In Dallas County, they might create a small working group on a particular issue. Tarrant County assigns liaisons with chiefs of the law enforcement departments. In Harris County, the elected DA meets with the chief of HPD regularly and with other agencies as needed.  The participants agreed that these relationships with law enforcement are crucial.
Notification of an incident.  Do you have an agreement with the agencies in your jurisdiction about when they will notify you about an incident? (Shot and killed, shot and injured, shot but no one hit? Beatings? Tazed?)

Who investigates?  Realistically, it’s hard to establish a policy that the DA’s office is going to take the lead if it doesn’t have the resources. Jack said some of his local agencies are fine with having the sheriff investigate. Others have not been, although Ferguson has changed some agencies’ desire to investigate themselves. The prosecutor cannot dictate who will ultimately investigate, but there should be an agreement in place before an incident occurs.
There are actually three investigations. 

· The underlying conduct that caused the incident. (Local LE can investigate that.)

· Investigation of officer’s conduct in relation to his/her possible criminal conduct (Outside agency should investigate.)

· Investigation of officer’s conduct in relation to departmental policy. (Should not be done by the DA’s office.)

Dealing with Recusal Requests.  Establish a policy of when your office stays involved or recuses itself. Bexar County says that it has “tendencies” rather than policies. They think the office has an obligation to prosecute cases in the county. They defer a decision until the facts are known, unless it’s a case of a clear conflict (For example, if the elected DA previously represented a defendant or opponent).


Special prosecutor vs. pro tem is also an issue: Is an elected prosecutor really taking himself out of controlling a case if he chooses special prosecutors rather than turn it over to a pro tem?  As noted above, Waller County brought in some additional outside lawyers but maintained ultimate control by appointing them as assistant prosecutors.   
 Releasing Information to the public.  Have you decided what you’re going to do and why?

· Tarrant County: Try to keep PD from releasing information while the investigation is pending. While the prosecutor’s office can’t enforce this, it can offer to take the heat for not allowing the release.

· Harris County: Has been consistent in not releasing information while the investigation is pending because they don’t want to be accused of releasing it only when favorable.

· One of the purposes of the grand jury is to protect the innocent. But when that suspect/officer/opponent/opponent’s lawyer is speaking on the 5:00 news, is the prosecutor’s office really protecting someone?

· In some cases, the iPhone bystander video is already out there. What about in those cases? Collin County has released a dash cam video when the bystander video was misleading.  This departure from standard and consistent procedure is troubling to some, but others believed that these cases are different, and different rules may apply.  We just need to be able to explain why we are departing from normal practice. 

· Rob: If you release video when it might calm the public (exonerates the officer) but not in other cases, does that lead to the presumption that those other cases involve bad acts by those officers?

· Be careful about releasing GJ testimony in one case, it leads to future expectations of release and to questions about why you don’t release it in others. 

· Elton took the position that while prosecutors’ jobs are typically seeking justice in a particular case, in a case such as the Bland case prosecutors need to look at justice in the bigger picture. Avoiding riots and a burned-down jail serve justice and the community, so being more open in these cases is appropriate.
Going to the scene. Should a prosecutor go to the scene, and if so, why?  To investigate?  To assist? To “grade the paper” of those who do the investigation?
· There was general agreement that if the prosecutor went to the scene, it was not to do an independent investigation, but to act as a legal resource for the investigators and to lend another set of eyes in case there is an obvious mistake being made.
· Travis DA: Has a “shoot team” of three prosecutors, one of whom will go to the scene of an officer-involved shooting. They review search warrants, give warrantless search advice, etc., rather than get involved in the investigation itself. Going to the scene means that as a prosecutor, you have qualified immunity only (the same immunity that officers have). 

Concluding thoughts.
· Establish resources beforehand – talk with community leaders about how these sorts of incidents are handled. 

· Have procedures in place for how you are going to handle the conclusion of a case – when it’s no-billed, true-billed, etc. Do you have a press release? How much info is disclosed? (See the discussion on grand juries in Section VI for related Travis County recommendations.) 
For the Future: Possible Resources for TDCAA Web Page
1. Sample written policy on office recusals?

2. Sample Memorandums of Understanding (MOU) with law enforcement agencies on how OIS cases will be handled.

3. Sample agendas from monthly/periodic meetings between the DA and local LE?

4. Sample documents for appointing special prosecutors.

5. Sample press releases.

6. Sample written policies for how to handle conclusion of cases?

IV. The Investigation

Moderated by Julian Ramirez, Assistant DA, Houston

In Harris County, the civil rights section operates independently and reports directly to the first assistant.  Prosecutors in this section go to the scene of police shootings and have a wealth of experience in these investigations. 

Grand Jury.  It is important to have one or two diverse grand juries (in larger jurisdictions, of course) that do not have a police officer on the GJ to hear the officer-involved shooting cases.

Factors that are red flags.
· Victim shot in the back.
· Video recording of the incident.
· Incriminating testimony from other officers or allegations of a cover-up.

But what about other cases where there are no red flags? A thorough, objective investigation is critical to detecting police misconduct, especially in those cases where the red flags are not present. 

The public doesn’t necessarily understand that the State has to overcome defenses raised – self-defense, defense of third person, etc. The media has no incentive or inclination to educate the public.
Statements in an officer involved shooting case.  The statements of the shooting officer are often crucial, but there are different types of statements.  Many are controlled by the police union agreement.
· The walk-through statement. An opportunity for the officer to give a justification for the shooting; in response, the prosecutor defers the filing of charges. The investigating agency controls the walk-through and may allow the prosecutor to ask questions (this is the practice in Harris County). In Dallas, they will also have officers who witnessed the shooting do separate walk-throughs.  

· Formal statement. This is given by the officer sometimes days after the shooting.  Are policies being followed? Practices vary greatly; in some instances, the attorney for the officer provides the statement rather than the statement being taken by the investigating agency. When else does a suspect’s attorney get to help the suspect write the statement before it is signed? (Answer: never.)
· Garrity administrative statement. This is an internal involuntary statement that may not be used as evidence against the officer in any criminal proceeding.
· Public safety statements. An officer may be required to immediately make such a statement at the scene -- how many shots fired, which direction, any public safety concerns, etc. Whether these statements are Garrity-protected has not been litigated. These questions are standardized at the Austin Police Department.
Recourse for officer not doing walk-through. The participants viewed the walk-through as a vital piece of the investigation puzzle.  Most times the officer will do a walk-through.  If the officer refuses, the participants agreed that the prosecutor should be prepared to serve the officer with a grand jury subpoena at the scene for a scheduled appearance before the grand jury the next morning (or as soon as possible).

Video. This is obviously crucial. Types:

· Body-worn camera

· Dash camera

· Surveillance video

· Citizen-generated – be prepared with a grand jury subpoena if people are clearly filming at a scene

Issue: Should the officer be given the opportunity to review the video before giving a statement?  This is a big point of contention with LE.  What other witness in a case gets to view the evidence before giving a statement? This appears to be inherently unfair to an investigation, but there is little the prosecutor can do at this point.

Other evidence.
· Physical evidence (make sure the gun is “charted” – round fired and left)

· Statements by witness officers

· Civilian statements

· Officer training and department policies

· Autopsy and medical records

Issue: What happens if LE wants the officer to keep his weapon? Should he be allowed to maintain possession? This practice is inconsistent with non-police officer shooting investigations. In Houston, a crime scene officer will photograph and document the gun at the scene. In other counties, Texas Rangers come to the scene, investigate, and seize the weapon.

The three-day waiting period.  In some instances, police departments give the officer three days to “cool down” before taking a formal statement from them (e.g., Dallas PD). No other suspects get this three-day waiting period. Brian Baker suggested a statewide procedure – if possible – for how to handle these cases. The public would certainly have angst if this were widely known.

Conclusion.  Prosecutors strive to insure that officer involved shooting cases are investigated as thoroughly as all other cases, but clearly there are significant differences.  There needs to be continued discussion on those different procedures and whether they are justified.

Julian suggested professional standards for these investigations that include:

· Thoroughness

· Objectivity

· Fairness

· Consistency
As for the investigator’s role, Julian suggests the following touchstones:
· Assume nothing

· Believe nothing

· Challenge everything

· Document everything

For the Future: Possible Resources for TDCAA Web Page
1. Sample grand jury subpoena related to officer walkthrough

2. Sample GJ subpoena, subpoena duces tucem, search warrant affidavit for bystander video

3. List of preferred ways (“in a perfect world”) to conduct on-scene investigations in OIS cases? (e.g., get walkthrough statements, protect DNA evidence on the officer, chart the gun, protect DNA evidence on the victim before loading into body bag)

4. Sample MOUs (see above list from Roady/Developing Investigation Strategy)

V. Use of Force Experts

Moderated by Saeed Mody, Civil Rights Division, DOJ, Washington DC

The Criminal Section of DOJ prosecutes civil rights cases (including excessive force and officer-involved shootings) that rise to the level of a constitutional violation. Most cases that the section handles are police-related cases. They get about 4,000 complaints a year, evaluate about 400 of them, and prosecute or get an indictment in maybe 40 of those.

Almost any violation potentially can be federal case, but it must involve a civil rights issue, and the feds have to be able to prove willful violation (similar to the Texas Official Oppression statute). 

· Things to look for with experts (usually on the defense side):

· Science that defies common sense (e.g., testimony that an opponent can still be a threat even if he is shot in the back)

· PhD or other degree from an online university

· Opinions that are excusing behavior (e.g., officer was traumatized); juries usually see through this – memory lapses, cover ups

· A Daubert hearing can be helpful in keeping out these experts, including those from Force Science (headed up by Bill Lewinsky)

· Officer training can be a big component that secures a conviction:
· The burden (willful violation) is higher in federal court

· Note that different departments may rely on different models for the use of force – dynamic resistance, use of force continuum, etc. – so make sure you know which one your expert is referring to

Experts encountered in these cases include:

· Albert Rodriguez (former head of the DPS training academy): Testifies for the officer; found in federal court in 2004 to have given false testimony (Harris County; also used in a Montgomery Co. case).
· Bill Lewinsky (Force Science): Force Science recently trained officers at DPS; testifies for the officer.

· Cory Latham (KC Bureau of Investigation): Blood pattern expert (Montgomery Co. – testified for defense in Blackwelder case).
· Jon Priest (Denver – Bevel Gardner): good for State (Montgomery Co.).
· Hank Whitman (former Ranger captain): Has testified for the State and defense (Harris Co.).
· Chuck Joyner (with FBI for many years): “Dynamic resistance model” to analyze use of force incident; has testified for State (Harris Co.) and the officer.
· Kenny Sanders (Louisiana): Used by DOJ.
· David Klinger (Travis Co.).
· Geoffrey P. Alpert (Travis Co.).
· Greg Meyer (Travis Co.).
· Tim Braaten (former TCLEOSE exec director) (Travis Co.).
· Dan Montgomery (also from Denver, like Priest) (Travis Co.). 

Julian suggested creating a way to share information about experts electronically. Saeed offered to provide information about experts or Garrity questions.

For the Future: Possible Resources for TDCAA Web Page

List of experts that includes name; bio, CV or website; name of prosecutor who dealt with the expert  (DB has started the list -- more extensive than the list above)
VI. Use of the Grand Jury

Moderated by John Neal, Dayna Blazey,
 Ken Ervin & Laurie Drymalla, Assistant DAs, Austin

The Travis County model:  The Travis County DA’s Office formed its Critical Incident Unit four years ago to handle all deaths in custody and officer involved shootings. Before that, one division director reviewed all officer involved shootings and made the decisions. As the cases became high profile, the office decided that wasn’t the best model. The unit does not handle police misconduct cases – those are done by the public integrity division.

The Austin Police Department and Travis County Sheriff’s Office conduct investigations internally. There’s a benefit in perception when an outside entity (Texas Rangers) investigates, but that’s not the way it happens in Travis County. There are specialized divisions in those agencies, but because of this, prosecutors have made a concerted effort to remain neutral in investigations of these cases. For instance, now the law enforcement investigators are not in the grand jury room for the whole case. The lead investigator will give an overview of the case, but after that they leave the room.

Another policy change is that all cases (hits, misses, and fatalities) go to the GJ – any time an officer intentionally shoots at a person. This take prosecutorial discretion out, and it also reduces anxiety among law enforcement – i.e., “Why did my case go to the grand jury, but his case didn’t?” 

The downside of this is that it makes some LE angry because some cases are pretty obviously not criminal. In addition, it takes 9-12 months to go to the grand jury in Travis County.


Shoot/Don’t Shoot Training.
Brian Baker asked whether any offices do shoot/don’t shoot training for their grand jurors.  Some do. In Harris County, the DA’s office owns a shoot/don’t shoot system that they use to orient grand jurors on the justifications of self-defense and defense of third person available to police and civilians alike. A representative of the defense bar is invited to be present and participate.

Shoot/don’t shoot trainings have been successful in terms of favorable PR for law enforcement from members of the media and others in the public. The Austin American-Statesman has sent reporters, who have written that they have greater appreciation for the situations the officers go through.  On the other hand, there is criticism that this training for grand jurors predisposes them to giving the benefit of the doubt to the police officer. Whether that is justified is a matter for continued discussion.

Tendencies in Grand Juries.  Does an office take all officer involved shooting cases to the grand jury? Only in high-profile cases? Or does the prosecutor’s office use discretion and take the heat?

· In Houston, any time someone is shot and hit, the case goes to grand jury. If shot at but missed, it is discretionary whether to present it to grand jury.

· In Dallas, every in-custody death or officer-involved shooting with injury goes to grand jury. Misses do not go to grand jury.
· In El Paso, misses don’t go to grand jury.
· In Bexar County, the front-line prosecutor reviews the case and produces a summary that goes up the chain of command. If all agree it is a justified shooting, they will not take it to the grand jury and will close it by memo. They estimate 10 percent of the shooting cases go to the grand jury. They regularly do community outreach (churches, other groups) to make the procedures known. The “tendency” is that the office doesn’t want to waste the grand jury’s time if the case is clearly not criminal.

· 81st District Attorney, Rene Pena, uses discretion.

Most prosecutors do not make recommendations to the grand jury. To make a recommendation is to potentially insert bias into the grand jury’s decision. Also, police officers almost always start out with a presumption that they were acting legally and appropriately, unlike a citizen who pulls a gun. However, the Brazos County DA and the 81st JD DA make recommendations.  An unanswered question came up for that future hypothetical case in which the prosecutor does not make a recommendation even though the case was clearly a justified shooting, and the grand jury indicts. What then? The prosecutor might have to make a difficult ethical decision.
The process after a no-bill. In Travis County, if the case is no-billed the office releases the information from the investigation, but not the grand jury testimony, in the form of a press packet. Because of this, Travis County asks the grand jurors to hear all of the evidence so that the public knows the grand jury heard all of the evidence. The packet is given to the press and to the family members, and includes statements, audio, video, offense reports, and 911 calls.  The feeling is that this provides a level of transparency while not infringing on grand jury secrecy.
For the Future: Possible Resources for TDCAA Web Page
1. Grand jury press packet example(s) from Travis County
2. Any other resources (PPTs, charts) used to educate grand juries on the relevant law (e.g., self defense, use of force models)?

VII. The Trial

Moderated by Kelly Blackburn and J. Tyler Dunman,
 Assistant DAs, Conroe

Montgomery County instituted a public integrity unit in 2010 to handle, in part, officer-involved shootings. 

Only two offices in the room had actually tried an officer-involved shooting case: Montgomery County, in the manslaughter case presented to the group (State v. Jason Blackwelder), and Harris County (tried by Julian as official oppression).

To illustrate the problems that come up in an investigation and prosecution, the Montgomery County folks detailed their work in the Blackwelder case.


Issues in officer involved shooting trials include:

· Dealing with local LE

· Evidence at the scene and how it is investigated/preserved
· Experts

· Dealing with the family

· Dealing with the public

· Trial issues

· Media

Facts: A shoplifter (Rios) ran from loss prevention officers at a WalMart. An off-duty Conroe PD officer, Jason Blackwelder, chased him into the woods nearby. Only Blackwelder and Rios went into the woods. Blackwelder shot Rios in the back of the head, and he died at the scene. Conroe PD plus the DA’s office investigated at the scene. Blackwelder was convicted of manslaughter and received 5 years of probation (Tyler handled the case at grand jury; Kelly handled the trial.)

Dealing with local LE: Before the incident, the DA’s office had contacted all LE offices in the county to find out who they wanted to designate as the investigator for officer involved shootings by their officers. Conroe PD had decided to investigate itself, which was not what the DA’s office had recommended. (A copy of that MOU is included in the materials on the website.)
On the scene: At the unrecorded walk-through, Blackwelder said that he had to shoot the victim in self-defense. The walk-through was done in the parking lot of the WalMart – not by actually going through the woods and walking the scene. The approach that the DA’s office initially took was that it was a good shooting, because Blackwelder was an officer of high rank who trained other officers and had a great reputation in the community. Other factors:
· “I was physically exhausted and knew I was in this fight alone.” His statement had all the key words to show he was in fear of his life.

· “I pushed my pistol further to the right and pushed the male to my left to separate the two.” His statement described an intense fight in which Rios had Blackwelder in a chokehold and Blackwelder was defending himself.

· Blackwelder said he was continually losing control of his weapon. He had shoved his weapon, a Glock, which has no external safety, in his pants during the chase. He stated that the only way to keep control was to keep it in his hands.

· After the incident, Blackwelder demonstrated to Michael Stokes, a local FBI agent, how to get out of a chokehold like he claimed Rios had put him in. 

· Blackwelder had a “shoot buddy” at the scene. That is an officer who stands next to an officer involved in a shooting to reassure him. In this case, the shoot buddy was one of the lead investigators. That was a problem.
Experts/Other Witnesses: 
· Cele Rossi (Montgomery Co. SO, blood spatter expert): Said the front of Blackwelder’s shirt had high-impact blood spatter. Said there was no way when the shot was fired that Rios was behind Blackwelder choking him.

· The DA’s office did a reconstruction to recreate Blackwelder’s version of events. Tried to find a way that the evidence could match up with his story, but failed. 

· Jon Priest (Bevel Gardner) pointed out the shell casing was on the wrong side of the body, contradicting Blackwelder’s version of events. 

· Used the cell phones (with 911 calls) from WalMart loss prevention guys to show that only 1:02 expired from chase initiation to shots fired. There was no way to have a fight to the death in that short time.

· Used local Conroe PD firearms instructors, who didn’t want to cooperate, but finally testified reluctantly on the reasonableness of Blackwelder’s actions. (“We NEVER train our officers to detain someone with a gun in their hand…. We NEVER train our officers to engage in a foot pursuit without the ability to properly maintain control of their firearm…. Attempting to detain or control someone with a gun in your hand is reckless.”)

At grand jury: Blackwelder was indicted for manslaughter, tampering with a governmental record, and false report to a peace officer. Other charges presented to the grand jury were murder and criminally negligent homicide. After presenting the evidence to the GJ and telling them about the elements of all possible crimes, the prosecutors left the room and told the GJ to think about what charges, if any, they wanted the prosecutors to bring them. The grand jury asked for a manslaughter indictment, which the prosecutors then drafted.

Voir dire:

· Flip the way you conduct voir dire – Kelly didn’t necessarily want the typical State’s jurors and struck a lot of them for cause.
· Montgomery County is a conservative place – know your community going in.
State’s Trial Strategy: Bad Decision vs. Criminal Act?

· Lone officer engages in foot chase into dense wooded area

· Plain clothes
· Deteriorating lighting conditions

· No way to properly secure and maintain control of his firearm

· No way to communicate his location

· No way to properly detain whoever he thought he was chasing

Trial Issues.  Because of the difficulty the Conroe officers later had in believing a respected fellow officer would have acted criminally, Kelly met with each officer involved in the investigation individually before trial to methodically show all the pieces of evidence and explain his theory of the case. Issues Kelly had to overcome at trial, many related to how the investigation was done, include:

· PD had initially reported that the shooting was justified.
· At the scene, they put Rios in a body bag without removing his shirt, which ruined most of its potential as evidence.
· A lot of people at the scene touched Blackwelder and interfered with the integrity of the evidence on his shirt. His whole body is a crime scene.

· No blood or evidence was on the gun by the time it was tested because of the way it was taken from Blackwelder.
State’s case:

· The ME was the first witness. Kelly wanted the image of Rios’s body in the jurors’ mind right off the bat.
· Michael Stokes reenacted the shooting the way Blackwelder said it had happened. The problem was that his story was inconsistent with the physical evidence. 
· Rios was found laying face down in a prone position with his legs straight out and his arms to his side. Patrol officers on the scene handcuffed Rios, even though he had brain matter coming out of the back of his head and clearly was not a danger.
Defense case:

· Cory Latham (blood pattern expert): When Latham was on the stand, Kelly tried to get him to reproduce how Latham claimed the shooting happened via in-court demonstration and Latham refused. It totally took him off guard. But Kelly says it was a chance he would probably never take in any other case.

· Albert Rodriguez: Former DPS training director testified on use of force.
· Defense version of the case: Every decision Blackwelder made was correct and should not be scrutinized because of an officer’s training, experience, and requirements of the job.
· CCP art. 2.13 requires officers to act even when they are off duty. State response: Officers have to act reasonably.
State’s arguments:

· Blackwelder was a trained law enforcement officer. This is crucial -- find out what the officers learned in training through their books and the instructors. Blackwelder had recently taken an advanced course in the woods and had previous training in hand-to-hand combat. 

· He was aware of the risk he was creating and chose to disregard it completely.
· He was in the best position to control his actions.
Punishment:

· It would have been helpful for another prosecutor to take over after the emotional impact of guilt/innocence

· Kelly recommended prison time, and after deliberating for 10 hours, the jury gave probation. This result pretty much destroyed the relationship the prosecutor’s office had with Rios’s family.

Media Requests:

· The DA’s office did not provide any of the information uncovered during the State’s investigation and re-enactments before trial, but they did provide some of this information to Rios’s family and other officers to get them on the same page.

· Note that there is a CCP provision (in medical examiner provisions) that mandates disclosure by the ME of autopsy photos with deaths in custody.
Lessons Learned:

· Local PD shouldn’t make statements about the shooting being good or not good (or self defense) at the scene.
· The DA’s office decided not to release things to the media that would have helped the office’s reputation.
· Montgomery Co. DA Brett Ligon makes an effort to connect with the community year-round. The philosophy at the office is that prosecution in this national climate has changed – but this doesn’t impact how Montgomery County prosecutes cases but in how they connect with the community.
For the Future: Possible Resources for TDCAA Web Page
1. Story in the works by Tyler and Kelly for The Prosecutor

2. MOUs with law enforcement (already on website)
3. Copy of the manslaughter indictment used in the Blackwelder case

4. Any PPTs or other visual tools used in grand jury or trial?

VIII. Moving Forward – Proactive Steps for Texas Prosecutors
Moderated by Rob Kepple, TDCAA, Austin

· Make various resources available on TDCAA’s website, including sample letters and forms. For instance, Jerry has letters that Dallas sends to law enforcement asking to be informed when there’s a major incident.
· Have a track on this topic at the Annual (Jarvis) for both investigators and prosecutors.
· Have training on this topic at the Investigators’ course (Julian) – especially on how to treat the evidence at the scene.
· Kirk Bonsal, Harris County Investigator (bonsal_kirk@dao.hctx.net ), trains police and prosecutors on related issues. He will do a two-day training (free) in the Gulf Coast area with Julian.
· TDCAA should do larger-scale training that does some of the same things.

· Training on community issues. 

· Victim services: What are policies on reaching out? (El Paso reaches out; Galveston will in future cases). The opponent may not be a “victim,” but Harris County reaches out to let the families know about the procedure, what will happen, and give them a contact person.

· Future legislative action? Grand jury selection system is working the opposite of how it was intended in that some of the grand juries selected have not been diverse.

· Impact of civil lawyers on this? Bill Delmore knows about this in Montgomery Co.
· This topic is driving the distrust of law enforcement that prosecutors are seeing in all their other cases that have nothing to do with police misconduct.

· How to do community outreach, including with citizens academies as they have in Montgomery Co.
· It might be helpful for prosecutors to contact people at other offices as a sounding board to discuss these cases (Brian).

· Prosecutors can call TDCAA for mentoring/consultant referrals in these cases. Perhaps there could even be a task force to look at a case? (Tyler). 
Contact people:

Dallas  – Jerry
El Paso – Ballard or George

Tarrant – Larry

Travis – Dana

Montgomery – Tyler or Kelly

Galveston – James
Harris -- Julian
� The participants discussed the appropriate way to refer to the person who was killed or injured by the police officer under investigation. “Victim” is right only some of the time. The word “opponent” seemed the most appropriate and will be used in that context throughout this document.
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